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REPORT TO 

THE COUNCIL OF THE COUNTY OF BRANT 

REGARDING THE INVESTIGATION OF A CLOSED MEETING OF THE COUNTY OF BRANT COUNCIL HELD ON JANUARY 8, 2008

Complaint

The County of Brant (“County”) received a complaint on May 2, 2008 about a series of “closed” meetings held by the Council of the County of Brant and the Corporate Development Committee of the County.   The request was subsequently narrowed to apply to the first of two closed meetings held on January 8, 2008.  

The complainant believes that the January 8, 2008 closed meeting was “illegal”.
This request was sent to the offices of Amberley Gavel Ltd. for investigation.

Jurisdiction

The County of Brant appointed Local Authority Services (LAS) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act, 2001
, as amended by Bill 130
 (“Municipal Act”).  LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Council of the County of Brant.

Background

The Municipal Act

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  The section sets forth exceptions to this open meeting rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act.  2001, c. 25, s. 239 (2).

Section 239 also requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting.  The resolution also must include the general nature of the matter(s) to be deliberated at the closed meeting.

Subsections 239 (5) & (6) limit the actions that may be taken by the council, local board or committee at the closed session.  Votes may only be taken at a closed meeting for procedural matters, giving direction or instructions to staff or persons retained by the municipality such as a lawyer or planner.  It provides as follows:

Open meeting

(5)  Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote.  2001, c. 25, s. 239 (5).

Exception

(6)  Despite section 244, a meeting may be closed to the public during a vote if,

(a) 
subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) 
the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board.  2001, c. 25, s. 239 (6). 

Investigation

The complaint, which referred to a series of closed meetings, was received by the County on May 2nd, 2008.  Subsequent to receipt of the complaint, discussions took place among the Clerk, the Complainant and a representative of Amberley Gavel and the complaint was narrowed to the first closed meeting held on January 8, 2008.

On August 7, 2008, the Investigator met with the Clerk and Mayor of the County of Brant, as well as the Complainant.
Documents provided by the County and reviewed during the course of the investigation included Agendas and Minutes for the open and closed meetings held on January 8, 2008, the County’s Procedure By-law and Notice By-law.
Facts and Evidence
Procedure By-law

The Council of the County of Brant adopted By-law 239-07, a By-law to Govern Proceedings of Council and Committees of the County of Brant on December 18, 2007, under the authority of Section 238 of the Municipal Act.   2006, c.32, Sched. A., s. 102(3)
Meeting Notice and Agendas

The meeting of County Council on January 8, 2008, was a regular meeting of the Council.  In compliance with section 4(h) of the County’s Procedure By-law, a list of regular meetings of the Council, approved by County Council, is posted on the County Web site and available in the County Customer Service Offices.  The January 8th regular meeting is included on the list of scheduled meetings.
Also in compliance with section 9(h) of the County’s Procedure By-law, the Clerk prepared and published in advance of the meeting an Agenda for the Council meeting which was available during posted business hours at all County Customer Service offices and County Library Branches during posted business hours and on the County website by 4:00 p.m. on the Friday prior to the meeting.

Over and above the requirements of the County’s Procedure By-law, a copy of the staff report regarding taxicab licensing which was to be considered by the Council at the January 8th meeting was delivered to affected taxicab companies on January 4th, the Friday prior to the meeting. 
Subsequent to issuance of the Agenda on Friday afternoon and distribution of the staff report, Grand River Cab requested that its solicitor be given the opportunity to make a presentation to the Council at the January 8th meeting.

In compliance with section 9(f) of the County Procedure By-law, a supplementary agenda, identified with the title of “Agenda Addendum” was prepared by the Clerk for the January 8th meeting.  The Agenda Addendum outlined changes to the Agenda for the January 8th meeting, including a presentation by the Solicitor for Grand River Cab regarding proposed amendments to the Taxicab Licensing By-law, as well as a proposed in camera meeting of County Council to consider advice by solicitors for the County, subject to solicitor-client privilege, regarding proposed amendments to the Taxicab Licensing By-law.

The minutes of the January 8th meeting refer to the distribution of the Agenda and Addendum for the January 8th meeting which were approved by resolution, with two amendments.   One of the amendments related to the timing of consideration of the Staff Report on Amendments to the Taxicab Licensing By-law which was dealt with following delegations.  In discussion with the Clerk, it was noted that her understanding of this timing change was to accommodate members of the public who were present to hear the discussion on the staff report. 
Closed Meeting
The County Procedure By-law provides for closed meetings of Council and its Standing Committees, referred to in the by-law as “in camera” meetings, and requires that before all or part of a meeting is closed to the public, the Council shall state by resolution:

i. the fact for holding a closed meeting, and
ii. the general nature of the matter to be considered at the closed meeting.
The minutes of the January 8th meeting indicate that at 7:40 p.m., a motion was adopted by the Council to meet in camera (closed meeting) to discuss advice subject to solicitor-client privilege.  The minutes also indicate that at 7:55 p.m. the Council reconvened in open session.   At that time, in open session, a resolution approving certain amendments to the Taxicab Licensing By-law Number 104-03 was adopted. 

The investigator was provided with a copy of the closed meeting minutes which indicate the only matter considered at the first closed meeting was advice of Council’s Solicitor regarding proposed amendments to the Taxicab Licensing By-law.  No resolutions were adopted by the Council at the closed meeting.
The Municipal Act permits a meeting to be closed to the public if the subject matter being considered relates to advice that is subject to solicitor-client privilege, including communications necessary for that purpose.

Conclusion

Based on the evidence and the interview with the Clerk and the Mayor, it is our conclusion that the closed meeting of Council held on January 8, 2008 was properly conducted in accordance with the requirements of section 239 of the Municipal Act, S.O. 2001, c. 25.    The subject matter of the closed meeting was one of the exceptions to the requirement that all meetings shall be open to the public and a resolution was adopted at the open meeting stating the fact of the holding of the closed meeting and the general nature of the matter to be considered at the closed meeting.  No vote was taken during the closed meeting and a record was kept of the proceedings at the meetings. 

Recommendation

While the closed meeting of Council held on January 8, 2008 met the requirements of section 239 of the Municipal Act, County Council may wish to amend its Procedure by-law to ensure that the by-law is clear to a reader that posting the schedule of the meetings of the Council and Committees on the website and in customer service centres, and distribution of agendas in accordance with the Procedure by-law, constitute public notice of meetings under section 238 (2.1) of the Municipal Act.  2006, c32, Sched. A, s. 102(3)
Public Report

We received full co-operation from the County Clerk and Mayor Eddy and we thank them.   We also thank the Complainant who was available to clarify concerns and respond to questions of the Investigator.
This report is forwarded to the Council of the County of Brant.  The Municipal Act provides that this report be made public.  It is suggested that the report be included on the agenda of the next regular meeting of Council or at a special meeting called for the purpose of receiving this report prior to the next regular meeting.

September 20, 2008

Closed Meeting Investigator

AMBERLEY GAVEL LTD.

___________________







� S.O. 2001, c. 25.


� Bill 130:  An Act to amend various Acts in relation to municipalities, S.O. 2006, c. 32 (“Bill 130”).





