
A REPORT TO THE COUNTY OF BRANT
REGARDING THE INVESTIGATION OF COMPLAINTS REGARDING CLOSED MEETINGS OF COUNTY COUNCIL AND ITS CORPORATE DEVELOPMENT COMMITTEE HELD BETWEEN FEBRUARY 9, 2009 AND MAY 18, 2010.

A. The Complaint

Pursuant to Section 239.1 of the Municipal Act (“the Act”), the County of Brant received a complaint on June 28, 2010. This complaint related to the closed meetings of council held to consider the sale of St. George Old School, 39 Beverly St. West in St. George.  (The “Old School” property) 
The complaint received on June 28, 2010 asked for a through review of the County’s  camera’ (closed) meetings regarding the Old School property alleging that the ‘in camera’ meetings were improperly used to obscure the fact that there were two parties interested in the Old School property, while only one was discussed openly at public meetings.  Specifically, it is alleged by the complainant that the general nature of the matter to be considered at the closed meeting was insufficient to be clear what the Council was considering, and that at the February 8, 2010 meeting a report was considered, which had been requested at a public meeting, based on a presentation that day to the Council.  The complainant alleges that that report was prepared and considered at a closed meeting and that the delegate whose presentation led to the creation of the report was not provided with a copy nor told that Council would be considering said report.  In addition, the complainant alleges that a mortgage guarantee was given by the County to the purchaser of the Old School property which was not considered in public and which the public had the right to know.

At a meeting with the complainant, the complaint was widened to include concern that the process followed by County Council in the sale of this property was inconsistent with other sales of municipal property, and that a member of Council provided other members as well as members of the public with misleading information about the interest of various parties in the Old School property.

B. Jurisdiction

The County of Brant appointed Local Authority Services (LAS) as its closed meeting investigator pursuant to Section 239.2 of the Act. LAS has, in turn, delegated its powers and duties to Amberley Gavel Ltd to undertake the investigation and report to the Council of the County of Brant.  

On various dates, the Review Officer from by Amberley Gavel Ltd spoke with:

· the Complainant, 

· the County Clerk 

· the County Director of Corporate Services
In the course of the investigation, the following documents were reviewed:

· the County Procedure By-law

· the County Notice By-law

· Minutes of Meetings at which the Old School property was considered

· E-mails provided by the complainant

· An undated document provided by the complainant, and
· At the request of the complainant, a youtube video of the St. George School debate was viewed.

D. Legal Background

Closed Meetings:

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board, or a committee of either of them, shall be open to the public.  This is one of the elements of transparent local government. However, the Act also provides for a limited number of exceptions that would allow a local council to meet in closed session (i.e. in camera). Section 239 reads, in part, as follows:


239.  (1)  Except as provided in this section, all meetings shall be open to the public.  .

Exceptions


(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,


(a)
the security of the property of the municipality or local board;


(b)
personal matters about an identifiable individual, including municipal or local board employees;


(c)
a proposed or pending acquisition or disposition of land by the municipality or local board;


(d)
labour relations or employee negotiations;


(e)
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;


(f)
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;


(g)
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act.

Section 239 also requires that before a council, local board, or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting. The resolution must also include “the general nature of the matter to be considered at the closed meeting”. 

Finally, subsections 239 (5) and (6) limit the actions that may be taken by the Council, local board, or committee at the closed session. Votes may be taken at a closed meeting only for procedural matters or for giving directions or instructions to staff or persons retained by the municipality, such as a lawyer or planner.

It should also be noted that the role of an investigator of a complaint filed under Section 239.1 is fairly narrow.  The investigator’s role is to determine “whether the municipality…has complied with section 239 or a procedure by-law under section 238(2) in respect of a meeting or part of a meeting that was closed to the public and to report on the investigation” (Section 239.2). Accordingly, the role of the investigator is to examine and report on the process and not on the substance of any particular issue.

E. Initial Findings

The County of Brant has a Procedure By-law, as required, which has been amended from time to time as required to maintain its currency.  

While the complaint about the sale of the Old School property is broad and far reaching, the key issue which can be appropriately addressed by this report is whether the in camera discussions held regarding the sale of the Old School property met the requirements of Section 239 of the Act.
F. Factual Background

The chronology of the sale of the Old School property by County Council is as follows:

1. February 9, 2009 (Open meeting of the Corporate Development Committee)  It was recommended by staff that the Old School property, among others, be declared surplus.  Attached to the staff report was an expression of interest by the St. George’s Children Centre (the eventual purchaser) in acquiring the Old School property.
2. April 2, 2009 (Open meeting of the Corporate Development Committee) A staff report reminded the Corporate Development Committee of the interest of the Children’s Centre in purchasing the Old School property and recommended that the property be declared surplus, a recommendation which was approved by the Corporate Development Committee.
3. April 21, 2009 (Open Meeting of County Council) A delegation asked Council to defer declaring surplus the Old School and Memorial Hall properties in order to allow the group the opportunity to have a report completed by the Ontario Conservancy.  Council, by resolution, removed the Memorial Hall property from the list of those to be declared surplus, but the Old School property was declared surplus.
4.  May 19, 2009 (Open Meeting of County Council) A presentation was made to Council expressing concern that the Ontario Conservancy tour had not been given access to part of the building.  Subsequently, the Mayor apologized and an e-mail from a representative of the Conservancy indicated that the tour was not unduly affected by the inability to access a limited portion of the building
5. June 8, 2009 (Closed Meeting of the Corporate Development Committee) Reference was made to the Old School property.  The reference was information only, and no action was taken.  Neither the Agenda for the open meeting at which reference was made to the scheduled closed meeting nor the resolution authorizing the closed meeting made reference to a possible disposition of municipal property.  The Clerk has indicated that she was unaware in advance of the meeting that this information matter was to be raised.   
6. September 15, 2009 (Open and closed meeting of County Council)  The Agenda for the Council meeting referred to matters to be considered at the closed meeting as follows “Agreement of Purchase and Sale – St. George – report from Fran Bell, Director of Corporate Services (property negotiations)”.  The resolution recorded in the minutes of the open Council meeting of the general nature of the matters to be considered at the closed meeting included reference to “property negotiations”. At the September 15th closed meeting of Council, a resolution was adopted “ to accept the Offer of Purchase and Sale from the St. George Children’s Centre…..”
7. October 6, 2009 (Open meeting of County Council) A delegation spokesperson appeared before Council stating that he represented the Board of an organization established to consider taking over management of the St. George Old School and St. George Memorial Hall, stating that the Board would like to enter into negotiations with the County to take over management and trusteeship of the St. George Memorial Hall and the St. George Old School, at which time the Council adopted a resolution asking that the proposal be referred to the Corporate Development Committee for consideration.
8. December 1, 2009 (Closed meeting of County Council) A resolution was adopted to extend the time established in the Agreement of Purchase and Sale to allow the purchaser to clear certain conditions.  The public Agenda included the fact that Council would meet in-camera to discuss property negotiations.  The authorizing resolution in the minutes of the public meeting indicated that the general nature of matters to be discussed at the closed meeting included “property acquisition”. 
9. February 8, 2010 (Closed meeting of the Corporate Development Committee) A resolution was adopted to recommend extending further the period during which the purchaser could clear certain conditions.  The public Agenda and authorizing resolution indicated that consideration would be given at the closed meeting to property disposition
10. February 16, 2010 (Closed meeting of Council) Consideration was given to the in-camera-confidential report of the CDC, and a resolution was adopted by Council, at the public meeting, to adopt the in-camera report of the Corporate Development Committee.  The public Agenda states Council would meet in closed session to consider property negotiations and the in-camera Corporate Development Committee report, and the public minutes of the Council meeting indicate, within the authorizing resolution, that the general nature of the closed meeting included consideration of “property acquisition”.
11. May 10, 2010 (closed meeting of the Corporate Development Committee) A resolution was adopted to recommend amending the Agreement of Purchase and Sale for the Old School property.  The public agenda and authorizing resolution found in the minutes of the public meeting each indicate the general nature of the consideration of this topic as property disposition.
12. May 18, 2010 (closed meeting of the Council) A resolution was adopted to amend the Agreement of Purchase and Sale for the Old School property.  The public Agenda indicates that Council would meet in closed session to consider an information report regarding property disposition as well as a Corporate Development report on property negotiations. The By-law section of the public agenda included as By-law number 110-10, a By-law to authorize the sale of property….at 39 Beverly Street West, St. George to the St. George Children’s Centre, for a Corporation to be named.  The Agreement of Purchase and Sale was not attached to the by-law.  The authorizing resolution in the public minutes indicated that Council would consider property negotiations at its closed meeting.
G. The In Camera Sessions of June 8, 2009 and February 8 and May 10, of 2010 of the Corporate Development Committee; and of September 15 and December 1, 2009 and February 16 and May 18 of 2010 of County Council
Section 239(1) of the Municipal Act sets out the general rule and key principle that all meetings shall be open to the public. There are seven discretionary exceptions to the open meeting rule as cited in the “Legal Background” section of this report.  Council may exercise its discretion to move into closed session if the subject matter to be discussed falls within one of the statutory exceptions.  

The exception that was relied on by the County of Brant Council and Corporate Development Committee in each instance that the Old School property was discussed was “a proposed or pending acquisition or disposition of land by the municipality or local board” (subsection 239(1)(c) of the Municipal Act). 
Meetings of the Council and Corporate Development Committee to consider strategy and possible sale conditions, and to provide direction to staff to carry on negotiations with a potential purchaser, could appropriately be held “in camera” or in closed session as authorized by the Act and by the County’s procedure by-law.

It must be again emphasized that the Municipal Act permits a municipal council, local board, or a committee of either of them, to go into closed session for “a proposed or pending acquisition” of land.  However, that is not a mandatory exception to the open meetings provision – it is discretionary. In our view, a municipal, local board or committee should only exercise its discretion when there is some potential harm, financial or otherwise, of having a discussion on a pending sale held in open session. 

Under Section 239(4) of the Municipal Act, Council is required, prior to going in camera, to state “the general nature of the matter to be considered at the closed meeting”.  

The Agenda for the September 15th, 2009 Council meeting provided more information than subsequent references to consideration of the topic by identifying the general nature as “Agreement of Purchase and Sale – St. George – report from Fran Bell, Director of Corporate Services (property negotiations)”, although the authorizing resolution itself refers only to property negotiations.  Subsequent Agendas and minutes included reference to the general nature of the matters to be considered at the closed meeting although the specific section of the Municipal Act was not identified in the Agendas nor resolutions.  In two cases, (December 1, 2009 and February 16, 2010) the resolutions in the public minutes incorrectly reference property acquisition rather than disposition.  In another case, (June 8, 2009) neither the agenda nor the authorizing resolution refers to property disposition.
Subject to subsection 239(6), a meeting of Council or Committee shall not be closed to the public during the taking of a vote, although a meeting may be closed to the public during a vote if, subsection 239 (2) or (3) permits or requires the meeting to be closed to the public and the vote is for a procedural matters or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board. (2001, c. 25, s. 239 (5) and (6).)

On several occasions, the Corporate Development Committee and Council approved, by resolution that Council accept an Agreement of Purchase and Sale and amendments to an Agreement of Purchase and Sale.  On May 16, 2010, the Council approved a condition with respect to the sale of the Old School property which had not been reported nor voted upon publicly at the time of this Investigation. 
H. Conclusions and Recommendations
As a result of its investigation, Amberley Gavel would summarize follows:

1. The Council and Corporate Development Committee of the County of Brant exercised authority under the Municipal Act to consider the potential sale of the Old School property at closed meetings. However, the resolutions of both with respect to property negotiations and disposition, passed in closed session, did not conform to the Municipal Act, permitting votes only if “ the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board.” Committee recommendations in closed session should have been worded to provide direction with respect to negotiating parameters.
2. It is recommended that the County review its processes with respect to votes taken in closed session in order to ensure conformity with the Municipal Act.

3. Although a by-law authorizing the sale of the Old School was listed on a public agenda and adopted at a public meeting, the by-law did not incorporate a copy of the Agreement of Purchase and Sale, and the public would not have been able to determine all conditions and considerations associated with the sale based upon a review of the by-law when passed. It could be argued that the decision to sell the property was improperly made in closed session. 
4. Administrative practice with respect to the appropriate recording of the general nature of matters to be considered at closed meetings should be reviewed.  There are circumstances when it would not be appropriate for the municipality to divulge any greater information than the subject matter listed in subsection 239(2), for example if the senior administrator needs to inform council about an employee’s conduct.  However, if more information can be provided to the public in the resolution required by subsection 239(4) then it should be provided.
5. The process by which issues regarding the disposition of property and the detail surrounding the general nature of the reason for a closed meeting to consider that disposition , as set out in the authorizing resolution, may not the same in every case.  In fact, the process could vary to allow for more information to be provided in cases when the divulging of more information would not harm the interests of the parties involved while in other cases less information might be provided, as long as the minimum requirements of the Municipal Act are met.
6. The municipality is not  obligated to provide to any person a copy of a report which is intended to be considered at a closed meeting, notwithstanding that it is considered a best practice to disclose all reports that support agenda items recommended for consideration in open session.

7. Other concerns of the complainant which do not directly relate to the process by which consideration was given to the sale of the Old School property are outside the mandate of our investigation.
Investigation Process

County staff was both courteous and diligent in assisting Amberley Gavel in its investigation and we thank them for their co-operation.   

Public Report

This report is forwarded to the Council of the County.  The Municipal Act provides that this report be made public.  This report should be included on the agenda of the next regular meeting of the Council or at a special meeting called, prior to the next regular meeting, for the purpose of receiving this report.

February, 2011
Closed Meeting Investigator

AMBERLEY GAVEL LTD. 

________________________                   
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