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A REPORT TO THE COUNCIL OF THE TOWN OF DEEP RIVER 
REGARDING THE INVESTIGATION OF  CLOSED MEETINGS OF COUNCIL HELD ON FEBRUARY 1ST, and MARCH 23RD 2010.

A. THE COMPLAINTS

Pursuant to Section 239.1 of the Municipal Act (“the Act”) relating to closed meetings of Council, the Town of Deep River received two complaints, both dated April 19th, 2010. 
 “Complainant #1” asked for an investigation of the closed meetings of Council held on February 1st, 2010, and March 23rd, 2010. As well, the complainant asked for an investigation of the procedure followed by council on April 7th, 2010 relating to the closed session meeting that had been held on March 23rd, 2010. 
 “Complainant #2” asked only for an investigation of the meeting held on March 23rd, 2010 and the follow up procedure that was followed on April 7th. The complainants raised a variety of issues that are set out in the body of this report.

It should also be noted that this is the second of two reports relating to the Town of Deep River that have been prepared as a result of complaints filed under Section 239.1 of the Act. The first report dated March 16, 2010 was unfortunately not tabled with Council until May 5th, 2010. 
In the most recent investigation the Mayor advised, confirmed by the Deputy Clerk, that this delay was attributable to the rather sudden departure of the Town’s CAO/Clerk on March 25th, 2010. Consequently, some of the comments and recommendations in the first report that might, if implemented, have prevented the more recent complaints did not have an opportunity of being considered and adopted. 
It is hoped that the new CAO/Clerk, anticipated to be appointed before the end of July, will make it a priority to review and recommend to Council some of the changes suggested in the March 16, 2010 report and in this report.
B. JURISDICTION
The Town of Deep River has appointed Local Authority Services (LAS) to act as its closed meeting investigator pursuant to Section 239.2 of the Act. LAS has, in turn, delegated its powers and duties to Amberley Gavel Ltd. to 

undertake the investigation and report to the Council of the Town of  Deep River. 
 On May 20th, 2010 the investigator interviewed the two complainants and the Mayor.  On May 26 and 27 the investigator conducted two further telephone interviews with 1) the Town’s former Deputy Clerk who was acting-clerk at the meeting of April 7th, 2010 and 2) the “Clerk/Recorder” who had been  delegated authority to provide “minute-taking” functions at the meetings of February 1st  and March 23rd,  2010. 

C. LEGAL BACKGROUND

Closed Meetings:

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board, or a committee of either of them, shall be open to the public. This is one of the elements of transparent open government.  However the Act also provides for a limited number of exceptions that would allow a local council to meet in closed session (i.e. in camera). 

Section 239 reads, in part, as follows:

239. (1) Except as provided in this section, all meetings shall be open to the public.

Exceptions
(2) A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) the security of the property of the municipality or local board;

(b) personal matters about an identifiable individual, including municipal or local board employees;

(c) a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) labour relations or employee negotiations;

(e) litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act.

Section 239 also requires that before a council moves into closed session it shall pass a resolution at a public meeting indicating that there is to be a closed meeting. The resolution must also include “the general nature of the matter to be considered at the closed meeting”.

Finally, subsections 239(5) and (6) limit the actions that may be taken by the Council at the closed session.  Votes may be taken at the closed session only

for procedural matters or for giving direction or instructions to staff or persons retained by the municipality.

As was previously stated in the earlier March 16th report, the role of an investigator of a complaint filed under Section 239.1 is fairly narrow.  The investigator’s role is to determine “whether the municipality…has complied with section 239 or a procedure by-law under section 238(2) in respect of a meeting or part of a meeting that  was closed to the public and to report on the investigation”.  Accordingly, the role of the investigator is to examine the process followed and not the substance of any particular issue. 

D. FACTUAL BACKGROUND

The review officer appointed by Amberley Gavel Ltd. heard a great deal of evidence regarding the factual background that led to the closed session meetings. Since it is now a matter of public record the closed meetings of February 1, and March 23rd reviewed for this particular investigation involved a consideration of staff re-organization issues. Over a short period of time Deep River has been faced with a series of senior staff vacancies brought about by:

· the sudden death of the Town Superintendent on December 31, 2009
· the departure of the CAO/Clerk on March 25, 2010

· the retirement of the Manager of Public Works on March 31, 2010
· the resignation of the Deputy Clerk on May 19th, 2010
All of the parties interviewed - the complainants, staff members, and the Mayor - acknowledged that as a result of this series of events, and the events leading up to them, both councillors and staff were under some stress and the efficient operation of the organization was being seriously tested.  The findings in this report have been made with an understanding of the environment.
Further, the following staff reporting relationships are key to understanding some of the background to this report. 
At the beginning of the period covered in this report the CAO/Clerk and the Town Superintendent reported separately and directly to Council. The Manager of Public Works reported to the Town Superintendent. At the end of the period in question only the CAO/Clerk reported directly to Council, the Town Superintendent position had been eliminated, and the new Director of Public Works position reported to the CAO/Clerk position.

E. THE CLOSED SESSION MEETING OF FEBRUARY 1, 2010.
The Complaint

“Complainant #1” questioned the appropriateness of the in camera meeting held on February 1st.   Based on subsequent public information, the complainant felt that the discussion that was held in closed session should have been part of a public debate held in open session. 

The Factual Background

The Mayor called for a Special Closed Session Meeting to be held on February 1, 2010 in accordance with the Town’s Procedure By-law.  At the commencement of this meeting the Council passed the following motion prior to moving into closed session:

WHEREAS the subject of the next part of the meeting is personal matters about an identifiable individual, including municipal employees;

AND WHEREAS a meeting to discuss such matters may be closed;

RESOLVED THAT the next part of this meeting be closed, Council having determined that this action is in the public’s interest and in accordance with the applicable statute.
The “Recorder/Clerk” at this Special Meeting of council was Mr. Bruce Beakley, the Director of Human Resources for the County of Renfrew. He was acting pursuant to authority delegated to him by the Town Clerk as permitted under the Act. The Mayor advised the investigator that Mr. Beakley had been asked to perform “recorder/clerk” duties at the meeting because he was already attending the meeting to give human resources advice to Council and in a small municipality such as Deep River

it was more efficient from a staff resource perspective for him to perform both roles - advisory and clerical. Further, she felt that neither the Clerk nor the Deputy Clerk could attend to perform minute-taking duties since the discussions at the meeting may have impacted them either directly or indirectly.

The focus of this particular in camera session was the specific re-organization of the public works “division”. With the two senior vacancies brought about by the death of the “Town Superintendent” and the announced retirement of the “Manager of Public Works” Council felt it appropriate to consider whether there was a more efficient means of operating that particular division. Accordingly, at the meeting, Mr. Beakley gave Town Council advice on how best to re-organize the “division” and recommended a job description for a proposed position to be established - “Director of Public Works”. This position was to amalgamate many of the duties and responsibilities of the two former positions.
 A key issue that had to be resolved was whether the new position should report directly to Council (as was previously the case for the Town Superintendent position) or to the CAO.  At the conclusion of the closed session Council also decided to have a “follow-up” meeting in March with Mr. Beakley again to be in attendance in a dual advisory-clerical capacity.

Following the closed session the Town Council reported out into public session with the following minutes:


BUSINESS ARISING FROM CLOSED SESSION


Direction was given to the human resources specialist to draft a 
position description for Council consideration.

“Complainant #1” argued that based on the above  and subsequent public information that there was no basis for the Town Council to go into closed session.  The discussion relating to the proposed re-organization and the advice received should all have taken place in open session.

Findings on the Closed Session held on February 1st
Amberley Gavel Ltd. finds that the complaint relating to this February 1st meeting has merit. On the date in question the Town Superintendent position was vacant as a result of the death of the incumbent on December 31, 2009. Further, the Manager of Public Works position was also soon to become vacant as a result of the announced retirement of the incumbent of that position.  Consequently, the proposed re-organization and new job descriptions would not have had any personal impact on the incumbents of either of those two positions. Changing working relationships or departmental re-organizations that might raise issues of “constructive dismissal” might appropriately be considered in camera. But there were no such concerns in this case.

Further, at any time during an open session a municipal council has the option of moving into closed session for any of the permitted reasons set out in the Act, including “personal matters about an identifiable individual”.  In the circumstances of this case, the re-organization of the public works division and the job descriptions relating thereto could and should have been a matter of public discussion and debate. Only if and when such a discussion turned into a discussion relating to “an identifiable individual” should Council have adjourned into closed session.  Alternatively, Council could have first gone into closed session to receive advice on how the proposed re-organization and job description might have an impact on any identifiable individual and then returned into open session to complete its discussion. 
The grounds set out in Section 239(1) of the Act are discretionary, not mandatory. Prior to moving into closed session, even when the issue involves a ground set out in Section 239(1), members of Council have a duty to ask themselves whether there is a confidentiality issue that overrides the basic right of the public to have their elected members govern in open session.

F. THE CLOSED SESSION MEETING OF MARCH 23RD, 2010

The Complaints

“Complainant #1” raised a wide series of concerns relating to this meeting including:

· the resolution that authorized the closed session, both the timing of the resolution and the specificity of the resolution

· an alleged discrepancy between the purported reason for going into  closed session and the actual discussion that took place in closed session

· the delegation of authority given to the acting clerk at the meeting

“Complainant #2” focused on two basic issues:

· the manner in which Council went into closed session

· a discrepancy between the wording in the public notice given of the proposed closed meeting and the resolution that was passed by council prior to going into closed session

The Factual Background

During its regular council meeting of March 17th, 2010 the Town Council gave notice of its intention to have a special closed meeting of Council on March 23rd, 2010 by means of the following motion:

WHEREAS the subject of the Special Council Meeting of March 23rd, 2010 is  personal matters about an identifiable individual, including municipal employees and advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

AND WHEREAS a meeting to discuss such matter may be closed;

MOVED THAT the special Council Meeting of March 23rd, 2010 be closed, Council having determined that this action is in the public interest and in accordance with the applicable statute.

By letter of the same date the CAO/Clerk of the municipality, at the request of the Mayor, again delegated his “recorder” (minute-taking) duties to Mr. Bruce Beakley, the Director of Human Resources of the County of Renfrew.

Also, on the same date, and in anticipation of the approval of the above motion by Council, notice of the special closed session meeting appeared in the North Renfrew Times. The rationale for the closed session meeting as it appeared in the notice was “to discuss personal matters about an identifiable individual, including municipal employees”. 

In the afternoon of Tuesday, March 23rd, just several hours prior to the commencement of the special closed session meeting, the Mayor received a letter advising her that the CAO/Clerk was leaving his employment with the municipality. (The actual last working day of the CAO/Clerk was two days later on Thursday, March 25th)
At approximately 7 P.M., when a quorum of council had been obtained in the council chamber, the Mayor moved a motion to move into closed session in Room 208, a meeting room that was frequently used for closed session meetings.  The motion was carried.  “Complainant #2” expressed concern regarding this procedure noting that Mr. Beakley, the delegated clerk, was not present in the council chamber when the Mayor moved her motion.

When council members adjourned to Room 208 they were joined by Mr. Beakley, the acting clerk under delegated authority, and by legal counsel. The legal counsel had been invited to attend by the Mayor and counsel’s presence was consented to by the Council.

At the in camera session, discussion first focused on the very recent news relating to the departure of the CAO/Clerk.  Advice was received from the legal counsel in attendance. Following this discussion council then turned their attention to the job description and salary level of the new Director of Public Works position to be established.  Mr. Beakley gave council advice on this issue. Council also discussed the options for fulfilling the duties of that position on an interim basis until the permanent position had been filled.  Council then adjourned.

On April 7th, during the next regularly scheduled Council meeting following the March 23rd closed meeting, the Mayor reported to Council in open session on the outcome of the closed session meeting held on March 23rd.   The minutes of the April 7th meeting record the following:


BUSINESS ARISING FROM CLOSED SESSION


6.1 Closed Session of March 23, 2010 - Mayor Ann Aikens reported 
on the Closed Session of March 23, 2010. Legal advice was received 
concerning an identifiable individual, human resources advice was 
received concerning an identifiable individual and human resources 
advice was received concerning the position description and pay 
scale of the Director of Public Works.
Further, later in the meeting, a motion was moved and subsequently carried on a 6-1 vote that “Council approve entering into a short-term public works consulting contract with Bob McLaren effective April 12, 2010”.  Mr. McLaren was the former Manager of Public Works who had retired on March 31st.  He was now being asked to continue many of his prior duties on an interim basis until someone was permanently appointed to fill the new Director of Public Works position that Council had approved.

Findings on the Closed Session Meeting of March 23rd, 2010

a) Both complaints expressed concern that the initial motion to go into closed session on March 23rd was moved and passed on March 17th.  Although this procedure is somewhat uncommon it is not, in legal terms, irregular.  Section 239(4) of the Act does not require the obligatory closed session motion to be held on the same date of the holding of the closed session. The Mayor indicated in her interview that the intention was to give both council and members of the public as much advance notice of the closed session meeting as possible. 

b) “Complainant #1” also objected to the lack of specificity in the resolution moved on March 17th.   The complainant noted that the Act requires council 

to state “the general nature of the matter to  be included in the closed 

meeting”.  Although the rationale for going into closed session in the March 17th motion noted both “personal matters about an identifiable individual” and the receipt of “advice that is subject to solicitor-client privilege” no further information was given regarding the ambit of the intended discussion. In this regard comments made in Amberley Gavel Ltd’s earlier report to the Council of Deep River dated March 16, 2010 bear repeating:


Admittedly, including the “general nature” of the closed session 
discussion sometimes involves a delicate balance between the 
transparency encouraged by the Act and the confidentiality required 
to protect the interests of the municipal corporation. However an 
attempt should be made to be as specific as possible. Such specificity 
would give greater confidence to members of the public that their 
Council was acting in accordance with the “open and transparent 
government” requirements encouraged by the Municipal Act.

Assuming for the moment that the discussion that took place was appropriately held in closed session, it is our view that further specificity could, in fact, have been added to the motion without breaching any confidentiality.  The motion could have made reference to a “staff re-organization” or even more specifically to a “public works staff position”. 

c) Complainant #2 objected to the manner in which council moved into closed session on March 23rd.  The complaint noted that the Mayor moved the motion to adjourn to Room 208 with a quorum present but without the acting clerk being in the council chamber at that particular time.  Again, although Amberley Gavel Ltd. finds that this procedure was somewhat unusual, it does not consider this to fall into the category of “a legal irregularity”.

d) Complainant #2 also objected to the discrepancy between the wording of the March 17th motion and the notice that appeared in the North Renfrew Times on the same date.  The motion refers to both the intention to discuss 

“personal matters about an identifiable individual” and the receipt of “advice that is subject to solicitor-client privilege” whereas the notice in the newspaper references only the first of the above rationales.  Amberley Gavel 

Ltd. does not find this discrepancy to be of any major significance. During the interview process, the Mayor and the Deputy Clerk attributed the discrepancy simply to the fact that staff was required to give the newspaper the advertisement several days prior to the motion actually being presented to Council.  It should also be noted that the Agenda of the meeting which was also a public document and which was posted both on the Town’s website and in the entrance foyer of the Town Hall uses the wording of the actual motion moved at council. Council is only obliged to give notice of a meeting to be held, not the specific details of the content.
e) “Complainant #1” also questioned whether the motion that authorized adjourning into closed session accurately described the subsequent discussion that took place in closed session. It was the complainant’s understanding that the original intent of the closed session meeting was solely to discuss the “public works” division re-organization. However, on the evidence gathered during the interview process, Amberley Gavel Ltd. is satisfied that the intent was also to discuss the CAO/Clerk “issue” at the meeting.  Further, as noted above, receipt of the notice of the intended imminent departure of the CAO/Clerk was only received several hours prior to the scheduled meeting.  Accordingly, in light of this turn of events it could be anticipated that the actual discussion focused heavily on this news and the ramifications of it to the corporation.  Consequently,  Amberley Gavel Ltd. does not find that part of the discussion that occurred in closed session relating to the CAO’s departure either inappropriate or outside the parameters set out in the motion. 

f) “Complainant #1” further raised concerns regarding the delegation of authority given to Mr. Beakley at this meeting and argued that the CAO/Clerk or at least the Deputy Clerk could have performed minute-taking functions at the March 23rd meeting.  Although justification for a delegation of authority is not required under the Act, the Mayor again advised the investigator that neither the CAO/Clerk nor the Deputy Clerk were asked to perform minute-taking functions at the closed session since the discussions may have impacted on their responsibilities either directly or indirectly.  The Deputy Clerk also advised the investigator that in any case she had intended to be on annual leave on the date in question.  Amberley Gavel Ltd is satisfied that a proper delegation was given and acted upon.

g)  “Complainant #1 raised the basic question as to whether the discussions at the meeting should have been held in closed session.  The complainant raises this issue based on the summary of the in camera discussion given by the Mayor at the meeting of April 7th (see “F” above - “Factual Background”).  It is the view of Amberley Gavel Ltd. that that portion of the closed session meeting in which Council discussed the establishment of the new Director of Public Works position should have been held in open session.  As stated above in commenting on the February 1st meeting, only if and when council members wished to discuss specific individuals or the impact of the establishment of the new position on any specific individual was there a reason to move in camera.

h)  Finally,  “Complainant #1”  pointed out that the “Business Arising” report given by Mayor Aikens at the April 7th meeting relating to the closed session meeting held on March 23rd seems to indicate that “a decision” was taken in the closed session meeting of March 23rd  to establish a new Director of Public Works position. The complainant further alleges that the motion passed without any discussion or debate later during the meeting of April 7th to retain Mr. McLaren on a consulting contract basis is also further evidence that that this decision was in fact made at the closed session meeting held on March 23rd, 2010.

The Municipal Act limits the actions that may be made taken by a municipal council in closed session. Sections 239(5) and (6) state that votes may be taken in closed session only on procedural matters or for giving direction to staff or persons retained by the municipality.

Amberley Gavel Ltd. also finds that this portion of the complaint filed by “Complainant #1” has merit.  There is no evidence that any discussion or debate on a new Director of Public Works position or the filling of some of the duties of that position on an interim contractual basis was ever held in public session. These were significant decisions, particularly for a small municipality like Deep River, and these discussions should have taken place in an open forum. 

As stated previously in this report, only when such discussions impacted the confidentiality of identifiable individuals should Council have adjourned into closed session.  On the interim appointment issue, if one or more councillors had an objection to the appointment of Mr. McLaren council could have gone in camera solely to hear and discuss the objections raised.  However the basic debate and the decision to attempt to fill the public works position on an interim basis should have been made in public session.  

It should be noted finally that neither of the complaints filed objected to either the establishment of the new director position or the appointment of Mr. McLaren. The complaints focused only on the process followed.  
G. THE PROCESS FOLLOWED AT THE REGULAR COUNCIL MEETING OF APRIL 7TH, 2010
The Complaints
“Complainant #1” also objected to the follow up process used at the April 7th regular council meeting in reporting on the discussions and decisions allegedly made at the closed session meeting held on March 23rd. 

The Factual Background

As stated above, on April 7th, during the next regularly scheduled council meeting, the Mayor reported to council in open session on the outcome of the closed session meeting held on March 23rd, 2010:


BUSINESS ARISING FROM CLOSED SESSION


6.1 Closed Session of March 23, 2010 - Mayor Ann Aikens reported on the Closed Session of March 23, 2010. Legal advice was received concerning an identifiable individual, human resources advice was received concerning an identifiable individual and human resources advice was received concerning the position description and pay scale of the Director of Public Works.

At this point a councillor who was not able, for valid reasons, to attend the closed session of March 23, 2010 attempted to raise a point of privilege. The Mayor ruled that the point of privilege was out of order. The ruling of the Mayor was challenged and the Mayor’s ruling was sustained on a 5-2 vote. 

Findings on the Process followed at the Meeting of April 7th.

Although the jurisdiction of an investigator appointed under Section 239.2 of the Act is somewhat limited, Amberley Gavel Ltd. is satisfied that the jurisdiction would include any follow up council procedures directly related to the closed session meeting at issue.

Although the action of the Mayor and the majority of Council may have appeared abrupt and an attempt to stifle debate, the process followed was in accordance with the Procedure By-law of the municipality (Section 15.1 b).  Accordingly, Amberley Gavel Ltd. is satisfied that the process followed was not inappropriate. 

H.  SUMMARY

1. The closed session meeting held on February 1, 2010 should have been held in open session.  The re-organization of the “public works division” was a matter of public interest and the discussion of such should have been a matter of public debate. Only when a council member wanted to discuss a specific individual or when council wished to discuss the impact of the proposed re-organization on any particular individual should they have gone into closed session. 

2. That portion of the closed session meeting held on March 23, 2010 relating to the establishment of the Director of Public Works position should also have been held in open session for the same reasons noted above.  The portion of the meeting that discussed the news of the departure of the CAO/Clerk and the legal advice received thereon was properly held in closed session. Further, to the extent that some of the discussion was appropriately held in camera, the resolution that authorized the closed session discussion should have included greater specificity regarding the purpose of the in camera discussion.

3. All of the “technical” complaints raised regarding the March 23, 2010 meeting, Amberley Gavel Ltd. finds to be without merit
I. CONCLUSION

Three final comments are warranted. 

Firstly, notwithstanding the findings in this report, Amberley Gavel Ltd. is of the view that the members of Council in Deep River, including the Mayor, respect and attempt to follow the transparent and open government provisions contained in the Municipal Act.  To the extent that they failed to do so during their meetings of February 1st and March 23rd, 2010 can partially be attributed to the difficult human resource issues that have confronted the organization since the beginning of this year.  

Secondly, it should be specifically noted that although the investigation partially involved the delegation of authority given to, and the role played by, Mr. Beakley in this series of events, neither the complainants nor the investigator found any fault in his role in the process. The evidence indicates that he gave advice to council in his area of expertise in a very thorough and professional manner. Any failures in statutory or council procedure as noted in this report cannot be attributed to him.

Finally, Amberley Gavel Ltd. thanks all of the parties, including the Mayor, for their full co-operation during this investigation

AMBERLEY GAVEL LTD.

__________________________________          June 30, 2010


