
A REPORT TO
 THE COUNCIL OF THE TOWN OF DEEP RIVER 
REGARDING THE INVESTIGATION OF A CLOSED MEETING 
OF COUNCIL HELD ON SEPTEMBER 30, 2009.

A. THE COMPLAINT

Pursuant to Section 239.1 of the Municipal Act (“the Act”), the Town of Deep River received a complaint on December 2nd regarding a meeting of Town Council held on September 30, 2009. The complaint requested an investigation of the following matters regarding that meeting:

1. Whether written authorization had been given to the Town Solicitor to act as the Clerk at the closed meeting.

2. Whether misinformation had been provided to some members of Council regarding the issue of written authorization.

3. Whether the closed meeting included “discussions beyond the reason for the calling of the meeting”.

4. Whether the direction and the disposition of the direction given at the closed meeting were legal.

5. Whether there was “any misconduct or manipulation of facts or nondisclosures of information that would have or could have led council to make any ill-informed determinations…”

B. JURISDICTION
The Town of Deep River has appointed Local Authority Services (LAS) to act as its closed meeting investigator pursuant to Section 239.2 of the Act. LAS has, in turn, delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Council of the Town of Deep River.  On March 3rd, 2010 the review officer from Amberley Gavel Ltd. travelled to Deep River and interviewed:

· the complainant, 

· the Deputy Clerk

· the Mayor

a councillor who attended the September 30th closed meeting  

C. LEGAL BACKGROUND

Closed Meetings:

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board, or a committee of either of them, shall be open to the public. This is one of the elements of transparent open government.  However the Act also provides for a limited number of exceptions that would allow a local council to meet in closed session (i.e. in camera). 

Section 239 reads, in part, as follows:

239. (1) Except as provided in this section, all meetings shall be open to the public.

Exceptions
(2) A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) the security of the property of the municipality or local board;

(b) personal matters about an identifiable individual, including municipal or local board employees;

(c) a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) labour relations or employee negotiations;

(e) litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 

Section 239 also requires that before a council moves into closed session it shall pass a resolution at a public meeting indicating that there is to be a closed meeting. The resolution must also include “the general nature of the matter to be considered at the closed meeting”.

Finally, subsections 239(5) and (6) limit the actions that may be taken by the Council at the closed session.  Votes may be taken at the closed session only for procedural matters or for giving direction or instructions to staff or persons retained by the municipality, such as a lawyer or a planner.

Finally, and most importantly for this particular complaint, it should be noted that the role of an investigator of a complaint filed under Section 239.1 is fairly narrow:  The investigator’s role is to determine “whether the municipality…has complied with section 239 or a procedure by-law under section 238(2) in respect of a meeting or part of a meeting that was closed to the public and to report on the investigation”.  Accordingly, the role of the investigator is to examine the process and not on the substance of any particular issue.

The review officer appointed by Amberley Gavel Ltd. heard a great deal of evidence regarding the background that led to the closed session meeting on September 30 and although such background information was important for understanding the context of the meeting, the jurisdiction given to an investigator under the Act does not permit him or her to make findings of fact or law regarding such background information. 
D. INITIAL FINDINGS RE THE COMPLAINT

As outlined in Section “A” above, the complainant has requested an investigation of five issues. Issue “2” requested an investigation whether “misinformation” had been provided to some members of council.  Issue “5” requested an investigation as to whether there was “any misconduct or manipulation of facts or nondisclosures of information that would have or could have led council to make any ill-informed determinations…” These two issues request investigations of matters that are outside the ambit of jurisdiction given to an investigator appointed under Section 239.1 of the Act and accordingly these issues cannot be addressed in this report.

Therefore this report will only address the three remaining issues:

1. The authorization given to the Town Solicitor to act as Clerk at the closed session.

2. Whether the discussions at the closed meeting included issues that were beyond the reason given for going in camera.
3. The legality of the direction and the disposition of the direction given in closed session.

E. FACTUAL BACKGROUND

On September 16th, two weeks prior to the meeting that is the subject matter of this complaint, the Town Council went into closed session to “discuss personal matters about an identifiable individual, including municipal employees”.

At this closed session of council it was decided to have another closed session at a “special meeting” to be scheduled on September 30th.   

At this “special meeting” council would review written material that had been provided, or was to be provided, to the Mayor by certain employees of the municipality.

However, following the September 16th meeting, circumstances regarding one or more of these employees changed and consequently the Mayor deemed it in the best interests of the municipal corporation to invite a  solicitor who specialized in employment law matters to attend  the “special meeting” to advise council. The evidence indicates that the Mayor consulted the Deputy Mayor regarding her decision but at least two, if not more, of the other five members of council were not made aware of the invitation until they actually attended at the “special meeting” on September 30th.

In light of the issues involved, the Mayor also deemed it appropriate that no city employees attend the in camera session and she therefore contacted the Town Solicitor and requested that he attend the meeting and assume the statutory recording duties of the Clerk during the meeting. The Mayor advised the Deputy Clerk of this change in procedure and requested that she contact the 

Town Solicitor to advise him of the particulars of the meeting - e.g. the time and place. During the subsequent telephone conversation with the Town Solicitor the Deputy Clerk advised him that she understood that he would be acting as the Clerk at the closed session and he confirmed that he had been so requested by the Mayor.

When council assembled in “Room 208” at City Hall on September 30th for the special closed session meeting at least two of the councillors were surprised to find also in attendance the employment law solicitor that had been invited by the Mayor.

At the commencement of the meeting, in open session, council moved to go into closed session on the following motion:

Whereas the subject of the next part of this meeting is personal matters about an identifiable individual, including municipal employees;

And Whereas a meeting to discuss such matters may be closed;

Moved That the next part of this meeting be closed, Council having determined that this action is in the public’s interest and in accordance with applicable statute.

Notably, the only reason given for going in camera was the reason authorized under Section 239(2) (b) - “personal matters about an identifiable individual”.   There was no reference in the motion to the further ground set out in Section 239(2) (f) - “advice that is subject to solicitor-client privilege”.

The evidence indicates that during the closed session which lasted over two hours council heard from the employment law solicitor, questioned him at length, and entered into discussions regarding the issues that he had addressed.  

There was little if any discussion regarding the original rationale for the in camera meeting given at the meeting held on September 16th - the review of some written material that had been provided by certain municipal employees.

At the conclusion of the closed session, a particular direction was given to the Town Solicitor and the employment law solicitor. Finally, the evidence indicates that the direction that was given was in due course implemented.

F. ANALYSIS OF ALLEGATIONS

1. Authorization given to Town Solicitor to act as Clerk.

The evidence indicates that the Mayor requested the Town Solicitor to act as the “recording clerk” at the closed session meeting on September 30th. The Deputy Clerk subsequently confirmed this in a telephone conversation with the Town Solicitor.

Under Section 228(1) of the Municipal Act it is the duty of the Clerk to record all resolutions, proceedings and decisions of Council. This would include all closed session proceedings. Under Section 228(2) of the Act the Deputy Clerk has all the powers and duties of the Clerk.

The Act also contemplates special circumstances in which the Clerk or Deputy Clerk would be required to delegate his or her duties or responsibilities to a third person.  Section 228(4) reads as follows:

 The clerk may delegate in writing to any person, other than a member of council, any of the clerk’s powers or duties under this or any other Act. [emphasis added]

On September 30th the Town Clerk was on sick leave.  However, as indicated above, the Deputy Clerk would also have the authority to delegate under the Act.

In the special circumstances that precipitated the need to call the special meeting of September 30th, Amberley Gavel Ltd. is satisfied that it was appropriate for a third party, other than the Clerk or Deputy Clerk, to assume the duties of the Clerk at the closed session meeting.  It is also recognized that in smaller municipalities less formal arrangements are sometimes followed as accepted practice.  But all municipalities, both large and small, are required to follow the dictates of the Municipal Act. 
The Act requires 1) that only the Clerk or Deputy Clerk can delegate their powers and 2) that such delegation must be in writing. In this case neither of these steps was followed. What should have occurred in this case was for the Mayor to request the Deputy Clerk to delegate in writing her recording duties to the Town Solicitor for the special meeting held on September 30th.

However it is the further opinion of Amberley Gavel that, in the circumstances of this case, this failure to provide written authorization, albeit a procedural irregularity, would not, in law, have invalidated any direction given by Council at the closed session meeting.

2 . Whether the closed session discussions included matters beyond the reason given for going into closed session.

The complainant has alleged that the discussions held in closed session went “beyond the reason for the calling for the meeting…”  In the interview with the review officer the complainant confirmed that he was referring to the fact that the original reason for the calling of the special meeting was to review certain written material that had been provided to the Mayor by specific municipal employees but that the actual discussions at the meeting concerned the advice given by the employment law solicitor who had been invited to the meeting by the Mayor without notice to all members of Council. 

Amberley Gavel Ltd. is satisfied that in the changed circumstances that immediately followed the September 16th meeting (where Council decided to have a special meeting on September 30th) that it was appropriate for the Mayor to invite an employment law solicitor to provide advice to Town Council on September 30th.

From a procedural standpoint there was a failure to expand the reasons given in the motion for going in camera. The motion passed in open session on September 30th prior to going into closed session stated that the reason for going into closed session was to discuss “personal matters about an identifiable individual, including municipal employees…” This was correct. 

However it is the view of Amberley Gavel Ltd. that the motion should also have added the further reason authorized under Section 239(2) of the Act - “advice that is subject to solicitor-client privilege…”.  This additional reason should have been added not out of procedural pickiness but to provide members of the public with greater clarification of the rationale for holding a closed session meeting of council. 

Closed sessions of council are the exception to the rule and the new rules in the Municipal Act seek as much transparency as possible when a Council deems it appropriate to exercise this exception to the rule.  An indication of this intent is the provision in the Act that requires that council include in the motion authorizing the in camera session “the general nature of the matter to be considered at the closed meeting” [Section 239(4)]

3. The legality of the direction given in closed session and the legality of the “disposition of any direction given at that meeting”.

Under Section 239(6) (b) of the Act Council is authorized to give “directions” to “officers, employees, and agents” of the municipality in closed session meetings. At the closed session meeting held on September 30th certain direction was, in fact, given to the Town Solicitor and the Town Solicitor subsequently carried out that direction.  Amberley Gavel Ltd. is satisfied that in the circumstances of this case the direction given was appropriate and is also satisfied the Town Solicitor, acting as the “agent” of the municipality, appropriately carried out that direction.

G. FURTHER RECOMMENDATIONS

In the course of its investigation Amberley Gavel Ltd. also noted a few procedural matters that could be improved to bring the Town more into line with “best practice” relating to “open government”.  These three recommendations are therefore put forward for the consideration of the Council of Deep River.
1. Proposed amendment to the Procedure By-law re Closed Sessions.

Section 12 of the Procedure By-law of the Town of Deep River outlines the procedure to be followed for closed meetings. It is generally well drafted and in keeping with the wording found in other municipal procedure by-laws.  However it omits to outline the reasons for going in camera outlined in Section 239 of the Municipal Act other than stating that Council may go into closed session “in accordance with the Municipal Act”.  It is recommended that the reasons for going into closed session, as set out in Section 239 of the Act, be specifically included in the Procedure By-law. This would increase the visibility of the reasons for members of the public. Interested citizens would no longer have need to reference the Act itself which may not be easily accessible for some members of the public.

Alternatively, if Council chooses not to amend the procedure by-law, the same aim of increasing the visibility of Section 239 of the Act could be accomplished by including S.239 on the town’s website under a section entitled “Closed Sessions of Council”.  As well, all members of Council should be provided with a copy of Section 239 in a form that they could have readily accessible at Council meetings.

Enhanced transparency would be achieved if all three methods noted above were employed, recognizing also that it is important to amend them all immediately should there be any change to the enabling legislation. Councillors, staff, and the public could also be reminded periodically to check the Amberley Gavel website for other interpretive material regarding these exceptions.

2. Specificity for reasons for going into closed session.

As indicated above, Section 239(4) of the Act requires that the resolution authorizing a closed session include “the general nature of the matter to be included in the closed meeting”.  A review of some of the resolutions passed by the Town Council prior to going into closed session in 2009 indicated that they did not include much specificity regarding “the general nature“ of the matter for going into closed session other than mirroring one of the rationales set out in Section 239(2) of the Act. 

Admittedly, including the “general nature” of the closed session discussion sometimes involves a delicate balance between the transparency encouraged by the Act and the confidentiality required to protect the interests of individuals and of the municipal corporation. However an attempt should be made to be as specific as possible. Such specificity would give greater confidence to members of the public that their Council was acting in accordance with the “open and transparent government” requirements encouraged by the Municipal Act.

3. Notice

Council may wish to consider a review of the notice provisions in its procedure by-law (By-law 14-2008) and its notice by-law (By-law 30-2004).  The notice provisions relating to regular meetings of Council are contained in the notice by-law (By-law 30-2004, Sections 2 and 3) whereas the notice provisions relating to special meetings of Council are contained in the procedure by-law (By-law 14-2008, Section 5).

The following changes are suggested:

a) For ease of reference and for consistency all notice provisions for meetings of council should be contained in the same by-law.
b) The notice requirements for “special meetings” are somewhat confusing.  Section 5.5 of the Procedure By-law (By-law 14-2008) states that the CAO/Clerk “shall give public notice of all Special Meetings”.  “Public notice” in turn is defined in the definition section [Section 1.2 p)] as “a public notice published in accordance with the Town’s Notice By-law”.  However the notice requirements in the Notice By-law (By-law 30-2004) are not consistent with the specific notice requirements for special meetings set out in Section 5.1 of the Procedure By-law. For clarification and for consistency, both by-laws should be amended.
H. Conclusions

1. The delegation given to the Town Solicitor to act as the Clerk at the “special meeting” held on September 30th was not given in writing as required by the Act and was not given by the Clerk or the Deputy Clerk as required by the Act.

2. The closed sessions discussions held on September 30th were within the ambit of discussion permitted by the rationale for going into closed session - “personal matters about an identifiable individual, including municipal employees”. However for greater clarity the motion authorizing the closed session discussion should have also referenced the receipt of “advice that is subject to solicitor-client privilege”.

3. The direction given at the closed session meeting and the disposition of that direction was both appropriate and in accordance with the Act.

I.  INVESTIGATION PROCESS

Amberley Gavel Ltd. received the full co-operation of all staff and members of Council, including the Mayor, during the course of its investigation. Amberley Gavel Ltd. thanks them for this courtesy.

AMBERLEY GAVEL LTD.

_______________________                          March  16 , 2010
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