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REPORT TO 

THE CORPORATION OF THE TOWN OF GEORGINA
REGARDING THE INVESTIGATION OF THE CLOSED MEETINGS 

OF THE TOWN OF GEORGINA COUNCIL AND COMMITTEE OF THE WHOLE HELD ON VARIOUS DATES IN 2011 AND 2012
I. COMPLAINTS
The Corporation of the Town of Georgina (“Town”) received three complaints about in-camera (“closed”) meetings held by:

(a) Town of Georgina Council (“Council”) on October 11, 2011, November 15, 2011, December 12, 2011, and January 23, 2012;

(b) Council at a special meeting on February 2, 2012; and

(c) Committee of the Whole of Council on November 7, 2011 and November 21, 2011.

The complainant requested an investigation into whether the Council breached the provisions of the Municipal Act, 2001
 (“Municipal Act” or “Act”) because it did not cite the most appropriate exception(s) to the open meetings provisions of the Act.  The complainant alleged that the matters discussed also related to other exceptions within the Act.  The primary concern was that the public would not be aware of the general nature of the matters being discussed at the closed meeting unless the exception to the open meetings provision of the Act was properly cited.  More specifically, the complainant indicated:
As you are aware, the public is not privy to the exact matters that were discussed during any in-camera meeting of Town Council and only receives a brief description of the matter on the agenda. I cannot be certain that the matters that were discussed should not have been discussed during the in-camera session.

I requested the investigation to ensure that the matters discussed during the in-camera sessions were allowed to be discussed in accordance with the provisions set out in the Municipal Act, 2001 and that the exception applied for the item being discussed during the in-camera session be reviewed to determine if the correct exception was noted in the public agenda and if additional exceptions should have been set out in the public agenda.


This request was sent to the offices of Amberley Gavel Ltd. for investigation.

II. JURISDICTION
The Town appointed Local Authority Services (LAS) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act.  LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Town.

III. BACKGROUND
(a)
The Municipal Act and Closed Meetings
Section 238(2) of the Municipal Act provides that every municipality and local board shall pass a procedure by-law for governing the calling, place and proceedings of meetings.

Section 239 of the Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  
The section sets forth exceptions to this open meeting rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public (“open meeting exceptions”).

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 2001, c. 25, s. 239 (2).

Section 239 also requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting.  The resolution also must include the general nature of the matter(s) to be deliberated at the closed meeting.

Subsections 239 (5) & (6) limit the actions that may be taken by the council, local board or committee at the closed session.  Votes may only be taken at a closed meeting for procedural matters, or giving direction or instructions to staff or persons retained by the municipality such as a lawyer or planner.  It provides as follows:

Open meeting

(5)  Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote. 2001, c. 25, s. 239 (5).

Exception

(6)  Despite section 244, a meeting may be closed to the public during a vote if,

(a) 
subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) 
the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board. 2001, c. 25, s. 239 (6). 

(b)
Investigations under the Municipal Act
Section 239.1 of the Municipal Act provides that a person may request that an investigation be undertaken on whether a municipality or local board has complied with section 239 or a procedure by-law under subsection 238 (2) in respect of a meeting or part of a meeting that was closed to the public.

IV. INVESTIGATION
The investigation into the complaint began on May 1, 2012.  

The Complainant, the Town CAO, and the Town Clerk were consulted during the course of the investigation.  Documents provided by the Town and reviewed for the investigation included Agendas and Minutes of Meetings of Council (including the Feb. 2, 2011 Special Council Meeting) and Committee of the Whole, documents related to the matters under consideration, the Procedure By-law, and applicable legislation.  
(a) The Town’s Procedure By-Law
In accordance with section 238 of the Municipal Act, the Town has a Procedure By-law that governs the calling, place and proceedings of meetings.  The Procedure By-law
 provides for closed sessions of Council or its Committees if the subject matter being considered falls within those matters set out in Section 239(2) or Section 239(3) of the Act.
 
The Procedure By-law allows for introduction of new business without notice through a provision for “Introduction of Addendum Items and Deputations”.

(b) General Application of the Municipal Act to the Complaints

Prior to considering each individual meeting of Council or Committee of the Whole, it would be useful to consider the general application of the open meetings exceptions of the Municipal Act at least to the extent they are engaged in this complaint.  

(i)  Listing All of the Exceptions in the Act
The Municipal Act does not require the agenda or minutes to list all the possible exceptions to the open meetings provisions that might apply to the subject matter under consideration.  There are many matters that might properly fall within several exceptions.  It is our opinion that the agenda or resolution should establish the most appropriate exception under the Act that applies to the subject matter under consideration.  Using the most appropriate exception will allow for greater openness and transparency while balancing a municipal council’s need to sometimes consider confidential issues in closed meetings.

Therefore, in assessing the complaints, we will consider whether Council or Committee of the Whole used the most appropriate exception under the Act which would apply to the subject matter under consideration at each individual meeting referenced in the complaints.
(ii)  Disclosing the General Nature of the Matter under Consideration

The Municipal Act also requires that prior to moving into closed session a resolution must be passed at a public meeting indicating that there is to be a closed meeting.  The resolution also must include the general nature of the subject matter(s) to be deliberated at the closed meeting.

The Act does not provide guidance as to what language to use to convey “the general nature of the matter(s) to be deliberated at the closed meeting”, other than by necessary reference to one of the exceptions found in s. 239(2) of the Act.  

Thus, the Clerk of a municipality, who is usually the individual charged with preparing the agenda, often must use some discretion when titling an agenda item that is the subject of a closed meeting.  That discretion involves a tension between inadvertently disclosing too much and disclosing too little.  Nevertheless, the title of the agenda item must be phrased in a way that “maximizes the information available to the public while not undermining the reason for excluding the public”.
  

In the interest of disclosing enough information, one might title the agenda item such that members of the public know the essence of the item under consideration without disclosing the potential substance of the ensuing deliberations.  This might also provide Members of Council (or a committee or board) with sufficient information to prepare for the discussion or, most importantly, to disclose pecuniary or other interests at the appropriate time.  

In this case, the complaint alleges that the titling of the certain items was not descriptive enough, such that the public could know the general nature of the subject matter that was to be considered at the meeting.  Without inadvertently divulging the precise substances of the discussions under consideration at the impugned meeting(s), this report will address the titling issue. 

(iii)  The Ambit of the Exceptions
The complaint indicates that the matters discussed at the various meetings may have been covered by the following Municipal Act exceptions:

239(2) (b)  Personal matter about an identifiable individual, including municipal or local board employees;
239(2)(e)  Litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board; and/or
239(2)(f)  Advice that was subject to solicitor/client privilege, including communications necessary for that purpose;

The Act does not provide guidance to determine precisely when a matter is one that is properly the subject matter of a closed meeting.  For example, it does not provide any guidance on what expressly is a “personal matter”.  In order to characterize the items that were discussed at the various meetings that are the subject matter of this complaint, it is important therefore to understand what each exception may cover.
a. Personal Matters About an Identifiable Individual (Section 239(2)(b))
The Municipal Act does not define “personal matters”.  However, the Information and Privacy Commissioner of Ontario (“IPC Commissioner”) has considered the definition of “personal matters” under the Municipal Freedom of Information and Protection of Privacy Act (“MFIPPA”).
 In our opinion, a parallel can be drawn between the concepts of “personal information” in MFIPA and “personal matters” in the Municipal Act.  

A definition of personal information can be found in MFIPPA:

“personal information” means recorded information about an identifiable

individual, including,

(a) information relating to the race, national or ethnic origin,

colour, religion, age, sex, sexual orientation or marital or

family status of the individual,

(b) information relating to the education or the medical,

psychiatric, psychological, criminal or employment history

of the individual information relating to financial

transactions in which the individual has been involved,

…

(d) the address, telephone number, fingerprints or blood type of

the individual,

(e) the personal opinions or views of the individual except

where they relate to another individual,

(f) correspondence sent to an institution by the individual that is implicitly or explicitly of a private or confidential nature, and replies to that correspondence that would reveal the contents of the original correspondence,

(g) the views or opinions of another individual about the individuals…

For the matter to be personal under s.239.(2)(b) of the Municipal Act, therefore, it would appear that the matter under consideration must concern personal characteristics or information .  

b. Litigation or Potential Litigation (Section 239(2)(e))  

This exception is designed to protect which is known as “litigation privilege”.  Litigation privilege seeks to ensure the efficacy of the adversarial litigation process.  While solicitor-client privilege protects communications between solicitor and client, this is not the focus or rationale of litigation privilege. As the Supreme Court of Canada recently explained:  

Litigation privilege, on the other hand, is not directed at, still less, restricted to, communications between solicitor and client. It contemplates, as well, communications between a solicitor and third parties or, in the case of an unrepresented litigant, between the litigant and third parties. Its object is to ensure the efficacy of the adversarial process and not to promote the solicitor-client relationship. And to achieve this purpose, parties to litigation, represented or not, must be left to prepare their contending positions in private, without adversarial interference and without fear of premature disclosure.

The purpose of litigation privilege is to create a “zone of privacy”, based upon the need for a protected area to facilitate investigation and preparation of a case for trial by the adversarial advocate.
  That zone of privacy extends to meetings of municipal councils, committees, or boards wherein the actual or potential litigation is considered.

However, in order to invoke litigation privilege, litigation must be pending or contemplated, in a realistic sense, before a discussion or a document can attract litigation privilege.  It is not enough to speculate that an adversarial party may contemplate litigation if a decision is not made in their favour.  Many decisions of a municipal council can be challenged through the courts.  That fact alone is not enough to attract litigation privilege and the Municipal Act exception.

As the Ontario Court of Appeal has cautioned in RSJ Holdings Inc. v. London (City) 
:

The fact that there might be, or even inevitably would be, litigation arising [from the by-law] does not make the “subject matter under consideration” potential litigation.
In our opinion, the exception under the open meetings provision dealing with “potential or pending litigation” should only be invoked when there is tangible evidence of current or pending litigation.

c. Advice Subject to Solicitor/Client Privilege (Section 239(2)(e))  

Where legal advice of any kind is sought from a legal adviser in his or her capacity as such, the com​munications made in confidence by or to the client are permanently protected from disclosure by either the client or the legal adviser, except if the protection against disclosure is waived by the client.  As a result, when a municipal council, committee, or board seeks or receives legal advice on a matter, whether orally or in writing, that advice is protected by solicitor/client privilege unless the municipal council, committee, or board permits disclosure of the advice or of any communication dealing with the advice.  Absent a waiver of solicitor/client privilege, the Municipal Act exception allows a council, committee, or board to receive or discuss legal advice in a closed meeting.
Each meeting addressed under the complaint will now be reviewed in light of the above information and legal principles.
V. ANALYSIS AND FINDINGS
Meeting of Council, October 11, 2011

(a) Agenda for the Meeting of Council
The Agenda for the Meeting of Council of October 11, 2011 provided that Council was expected to go into closed session to consider two items:

i)  
Personal matter about an identifiable individual, including municipal or local board employees; Section 239(2)(b), MA
; Employment Agreement for the new Chief Administrative Officer

ii) 
Personal matter about an identifiable individual, including municipal or local board employees; Section 239(2)(b), MA; 
Item (ii) is the matter which is the subject of the complaint.

(b) Minutes of the Council Meeting

The Minutes for the Council Meeting show that an additional “closed session item” was added by resolution of Council “regarding an identifiable individual, legal services” as Item No. 24(iii).
Council moved into closed session to consider:  

i)  
Personal matter about an identifiable individual, including municipal or local board employees; Section 239(2)(b), MA; Employment Agreement for the new Chief Administrative Officer

ii) 
Personal matter about an identifiable individual, including municipal or local board employees; Section 239(2)(b), MA; 

iii)   Personal matter about an identifiable individual, including municipal or local board employees; Section 239(2)(b), MA; 
After the closed meeting, Council rose and reported out various directions to staff relating to the items which were considered.  With respect to item (ii) it was noted that “The Chief Administrative Officer was directed to confirm the situation and to send a letter to the individual”.  Council then adopted that direction by resolution.  

(c) Agenda for the Closed Session of Council 
The same two items are listed on the Confidential Closed Meeting Agenda for October 11, 2011 along with the other agenda item that was added at the Council meeting with respect to “an identifiable individual, legal services, Item 24(iii)”.  
(d) Record of the Closed Meeting of Council
From the Record, it would appear that Council reviewed a particular letter that had been drafted by the Town’s solicitor.  The letter was directed to an identifiable individual.  The Record indicates that Council provided a direction to staff that is substantially, although not exactly, similar in wording to what is noted in (b) above.
(e) Conclusion on the Municipal Act Exception
There was personal information in the draft letter, including the person’s name and address to which the letter was to be sent.  The contents of the letter, even without the name and address, clearly would have identified a particular individual.  Moreover, it was our opinion that the letter would have otherwise been protected by solicitor/client privilege since it contained underlying advice by the Town’s solicitor as to the recommended approach to the subject matter.  
Hence, it would have been more accurate to invoke the exception of solicitor/client privilege rather than the broader and somewhat ambiguous exception dealing with “personal matters”.   

Nevertheless, when solicitor/client privilege is listed as an exception under the Municipal Act, the agenda does not have to list precisely what advice is being sought or what communication is being discussed.  Council, a committee, or a board can provide limited information about the nature of the advice being sought in order to comply with the Municipal Act provision that the resolution to move into closed session should indicate “the general nature of the matter to be considered”.  Whether or not the amplification is provided, beyond citing the legislative wording for the particular exception, will depend on the unique facts and circumstances of each situation in which they are receiving advice.  As the Court held in Farber: 

Where the exception to the presumptive openness of Council meetings is that of privileged solicitor-client advice, there may be circumstances where the need for confidentially encompasses even the information that such advice has been obtained on a specific issue.

It is difficult to conceive what additional information could have been provided to supplement the solicitor/client privilege exception given the nature of the item under consideration at this particular meeting of Council.  
Hence, in the end result, it doesn’t really matter than Council invoked section 239(2)(b) or 239(2)(f) for this particular matter; the public still would not have known what was being considered.

Meeting of Committee of the Whole, November 7, 2011

(f) Agenda for the Meeting of Committee of the Whole
The Agenda for the Meeting of Committee of the Whole of November 7, 2011 did not list any closed session items.  
(g) Minutes of the Committee of the Whole Meeting

The Minutes for the Committee of the Whole Meeting show that a “closed session item” was added “regarding a personal matter about an identifiable individual” as Item No. 5.1, by resolution.  

Committee of the Whole moved into closed session to consider:  

i)  
Personal matter about an identifiable individual, Section 239(2)(b), MA; 
After the closed meeting, Council rose and reported out a direction: “That staff be directed to contact the Town Solicitor and report back”.  Council then adopted that direction by resolution.  

(h) Agenda for the Closed Meeting of Committee of the Whole 

There was no agenda for the Closed Session of Committee of the Whole as the item had just been added to the order of business at the commencement of the Committee of the Whole meeting.  

(i) Record of the Closed Meeting of Committee to the Whole
Staff provided a verbal report to Committee of the Whole, explaining what had transpired on the matter since October 11.  The Record indicates that Committee of the Whole provided a direction to staff that is substantially, although not exactly, similar in intent to what is noted in (g) above.

(j) Conclusion on the Municipal Act Exception
It is clear that the matter being discussed dealt with a continuation of the matter discussed on October 11, 2011.  Committee of the Whole was dealing with a “personal matter” involving an identifiable individual.  They did not receive legal advice at this meeting, nor were they making a decision with respect to litigation or potential litigation.  Hence, the only exception under the Municipal Act that applied to the subject matter under consideration was Section 239(2)(b).
Meeting of Council, November 15, 2011

(k) Agenda for the Meeting of Council
The Agenda for the Meeting of Council of November 15, 2011 listed two closed session items. 

i)  
Personal matter about an identifiable individual, Section 239(2)(b), MA; 
ii) 
Personal matter about an identifiable individual, Section 239(2)(b); MA; Report No. RPC-2001-0042 entitled Former Sutton Public School – Steering Committee’, appointment of members of the public to the Committee 

The item listed as (i) of the Agenda is the subject matter of the complaint.

(l) Minutes of the Council Meeting

The Minutes for the Council Meeting show that that Council moved into closed session to discuss the two closed session items.  
After the closed meeting, Council rose and reported out a direction: “That the Chief Administrative Officer obtain more information from the solicitor and report back to Council at a closed session to be held on Monday, November 21”.  Council then adopted that direction by resolution. 
(m) Agenda for the Closed Meeting of Council
The Agenda for the Closed Meeting of Council listed the two closed meeting items, providing more specificity with respect to item (i).
(n) Record of the Closed Meeting of Council
During the closed meeting of Council staff provided a letter containing legal advice from the Town’s solicitor and it was reviewed by Council.  Council then provided the direction to staff as indicated in (l) above.
(o) Conclusion on the Municipal Act Exception
It is clear that the matter being discussed dealt with a continuation of the matter discussed at earlier meetings of Council and Committee of the Whole.  Although, they were continuing to discuss a “personal matter” involving an identifiable individual, they were indeed receiving advice that is subject to solicitor/client privilege.  Hence, the more appropriate exception under the Municipal Act that applied to the subject matter under consideration at this meeting was Section 239(2)(f).

For reasons already discussed in this report, in the end result, it doesn’t really matter than Council invoked section 239(2)(b) or 239(2)(f) for this particular matter; the public still would not have known what was being considered.

Meeting of Committee of the Whole, November 21, 2011

(p) Agenda for the Meeting of Committee of the Whole
The Agenda for the Meeting of Committee of the Whole held on November 21, 2011 listed one closed session item. 

i)  
Personal matter about an identifiable individual, Section 239(2)(b), MA; 
This item is the subject matter of the complaint.

(q) Minutes of the Committee of the Whole Meeting

The Minutes for the Committee of the Whole Meeting show that that Council moved into closed session to discuss the closed session item

After the closed meeting, Council rose and reported out a direction: “That the Chief Administrative Officer be requested to follow legal advice on a personal matter”.  Committee of the Whole then adopted that direction by resolution.  
(r) Agenda for the Closed Meeting of Committee of the Whole
The Agenda for the Closed Meeting of Committee of the Whole listed the closed meeting item, providing more specificity with respect to item (i).

(s) Record of the Closed Meeting of Committee of the Whole
During the closed meeting of Committee of the Whole staff provided a letter containing legal advice from the Town’s solicitor and it was reviewed by Committee of the Whole.  Committee of the Whole then provided a direction to staff as indicated in (q) above.  However, the direction from Committee of the Whole goes much further than the words of the direction cited above, including but not limited to a conclusion that litigation would be commenced.  Although the Committee did not take a formal vote of the matter, effectively they were making decisions that exceeded a mere direction that the staff “follow legal advice”.  
Council, a committee, or a local board is not permitted under the Municipal Act make substantive decisions “behind closed doors”.  They are merely permitted to vote on a procedural matter or to give directions to staff or others listed in the Act.  Although the Municipal Act does not provide guidance on what is a “direction” to staff or others, the intention is not that a substantive decision be couched in a direction to staff.  Even though Committee of the Whole did not take a formal vote on their conclusions resulting from the review of the solicitor’s advice, they effectively breached section 238(5) by making substantive conclusions.  Moreover, their decision was not one which would have been permitted as an exception to the restrictions which are listed in section 238(6) of the Act.  It was, in our opinion, not merely “directions to staff” and others.
In addition, it is important to note that Councils when in Committee of the Whole should be wary of providing direction that is more properly within the purview of Council to provide, in open or in closed session. The primary function of a discretionary committee of Council is to provide advice to Council, not to act on its behalf. 

(t) Conclusion on the Municipal Act Exception
It is clear that the matter being discussed dealt with a continuation of the matter discussed at earlier meetings of Council and Committee of the Whole.  Although, they were continuing to discuss a “personal matter” involving an identifiable individual, they were indeed receiving advice that is subject to solicitor/client privilege.  Further, at this meeting it was clear that they were contemplating litigation in a realistic sense. Hence, the more accurate exception under the Municipal Act that applied to the subject matter under consideration at this meeting was Section 239(2)(e).

For reasons already discussed in this report, in the end result, it doesn’t really matter than Council invoked section 239(2)(b), 239(2)(e), or 239(2)(f) for this particular matter; the public still would not have known what was being considered given the way the matter was ultimately handled in the closed session.

Meeting of Council, December 12, 2011

(u) Agenda for the Council Meeting
The Agenda for the Meeting of Council of December 12, 2011 lists two closed session items:

i)  
Labour relations or employee negotiations; Section 239(2)(d); Fire Fighter Arbitration Update
ii) 
Litigation or Potential Litigation; Section 239(2)(e); Town Facility 
Neither of these two items are the subject matter of the complaint.

(v) Minutes for the Council Meeting
The Minutes for the Council Meeting show that that an additional item had been added at the beginning of the Council Meeting to the closed session agenda.  The third item was:


iii)  Personal matter about an identifiable individual; Section 239(2)(b)

This item is the subject matter of this complaint.

After the closed meeting, Council rose and reported out a direction: “The Chief Administrative Officer was requested to investigate all three closed session items”.  Council adopted that direction by resolution.  

(w) Agenda for the Closed Meeting of Council
The Agenda for the Closed Meeting of Council listed the two closed meeting items and adds the third item, providing more specificity with respect to this item.

(x) Record of the Closed Meeting of Council
During the closed meeting of Council staff provided an update on the litigation which had been commenced.  Staff was directed to report back on the item.
(y) Conclusion on the Municipal Act Exception
It is clear that the matter being discussed dealt with a continuation of the matter discussed at earlier meetings of Council and Committee of the Whole.  Although, they were continuing to discuss a “personal matter” involving an identifiable individual, they were discussing the progress of litigation.  Hence, the more accurate exception under the Municipal Act that applied to the subject matter under consideration at this meeting was Section 239(2)(e).

Since a statement of claim had already been issued in the matter, the issue was now a matter that was in the public domain.  Hence, the item should have been listed with more specificity commencing with the Agenda of the Council Meeting of December 12, 2011.  To conform to the Municipal Act, the item should have been listed as:

iii) 
Litigation ; Section 239(2)(e); John McLean. 

Meeting of Council, January 23, 2012

(z) Agenda for the Council Meeting
The Agenda for the Meeting of Council of December 12, 2011 lists three closed session items:

i)  
Labour relations or employee negotiations; Section 239(2)(d), MA; Fire fighter Arbitration
ii) 
Personal matter about an identifiable individual, Section 239(2)(b), MA

iii)   Proposed or pending disposition of land by the municipality, Section 239(2)(c); property on Baseline Road, Keswick

The item listed as (ii) is the subject matter of this complaint.

(aa) Minutes for the Council Meeting

The Minutes for the Council Meeting show the three items listed in the agenda for the closed meeting.
After the closed meeting, Council rose and reported out certain directions.  The direction with respect to the personal matter was: “That the update from the Chief Administrative Officer regarding a personal matter about an identifable [sic] individual be received”.  In open session, Council adopted that direction by resolution.
(ab) Agenda for the Closed Meeting of Council

The Agenda for the Closed Meeting of Council listed the three closed meeting items, providing more specificity with respect to items (ii) and (iii).

(ac) Record of the Closed Meeting of Council

During the closed meeting of Council staff indicated that nothing had progressed in the litigation and no further update was required at that time.
(ad) Conclusion on the Municipal Act Exception
It is clear that the matter being discussed dealt with a continuation of the matter discussed at earlier meetings of Council and Committee of the Whole.  Although, they were continuing to discuss a “personal matter” involving an identifiable individual, they were also discussing the progress of litigation.  Hence, the more accurate exception under the Municipal Act that applied to the subject matter under consideration at this meeting was Section 239(2)(e).

Since a statement of claim had already been issued in the matter, the issue was now a matter that was in the public domain.  Hence, the item should have been listed with more specificity.  To conform to the Municipal Act, the item could have been listed as:

iii) 
Litigation or Potential Litigation; Section 239(2)(e); John McLean. 

However, given the fact that litigation progresses in the public domain, there was no apparent reason why this item had to be discussed in closed session.  
Special Meeting of Council, February 2, 2012 

(ae) Agenda for the Special Council Meeting
The Agenda for the Special Meeting of Council of February 2, 2012 listed one closed meeting item:

i)  
Advice that is subject to solicitor-client privilege; Section 239(2)(f), MA; 

This item is the subject matter of this complaint.

(af) Minutes for the Special Council Meeting

The Minutes for the Council Meeting show that, apart from procedural issues, this was the only matter discussed at the meeting.  
After the closed meeting, Council rose and resolved: “That in the matter of Robert Grossi vs. John McLean, Council direct that Cassels Brock serve a notice of discontinuance under Rule 23.01(1)(a) of the Ontario Rules of Civil Procedure”.  Mayor Grossi then read out a statement with respect to the lawsuit.    

(ag) Agenda for the Closed Meeting of Council

The Agenda for the Closed Meeting of Council listed the one closed meeting item, providing more specificity with respect to the item.

(ah) Record of the Closed Meeting of Council

During the closed meeting legal information was provided by the Town’s solicitor.  A direction was given to staff to present the resolution cited above in (ff) in open session.
(ai) Conclusion on the Municipal Act Exception
It is clear that the matter being discussed dealt with a continuation of the matter discussed at earlier meetings of Council and Committee of the Whole.  Although, they were discussing the litigation, which would have invoked section 239(2)(e) of the Municipal Act, they used the exception provided by section 239(2)(f) of the Act. 
While it is true that Council was receiving legal information on the matter, it would have been more accurate to continue using the litigation privilege exception under section 239(2)(e).  This would lead to openness and transparency of the “general nature of the matter to be considered” during the closed session, while preserving confidentiality over the substance of Council’s deliberations.  
VI.
CONCLUSION
We have made conclusions with respect to each meeting that was indicated in the complaint.  While it may have been better to cite the more appropriate or more accurate exception under the Municipal Act for many of the meetings at issue, it is our opinion that these procedural inaccuracies would not render any decisions made at those meeting as illegal.  Indeed, we do not think there was any intention of the Town or of Council to shield the overall matter from openness and transparency by assigning the broader, more ambiguous Municipal Act exception dealing with “personal matters”, even if it was not the more relevant or accurate exception.  It would appear that the matter started off as a “personal matter about an identifiable individual” and that just carried over from each agenda to the next until the final meeting in February 2012.  

It is clear that the Town generally aims for a higher level of specificity when disclosing the “general nature of the matters to be considered” because there were other items on the relevant meeting agendas that did have specificity.  The fact that the Town was not more specific in this matter seems to be a bona fide attempt to not inappropriately divulge personal information about the individual.  

We note that the Town does add specificity to the Municipal Act exception wording when placing the item on the closed meeting agendas circulated to members of Council and that is a good practice.  By doing so, Members of Council can know before they move into closed session what they will be considering and, more importantly, whether or not they have a pecuniary interest in the matter.  
We have concluded that at one meeting, Committee of the Whole went beyond the intentions of the Municipal Act when it made a substantive decision in closed session, a substantive decision that was couched in a direction to staff.  That was a breach of the Municipal Act, in our opinion.  
VII.
RECOMMENDATIONS
Although we have concluded that the personal matter was properly before the Closed Meetings of Council and Committee of the Whole in accordance with the Municipal Act, and that the breach of the Municipal Act was either a procedural irregularity or did not affect the legality of Council’s ultimate decisions, the following recommendations with respect to procedural aspects of meetings are offered:
(a) Using the Appropriate Municipal Act Exceptions 
Staff and Council should invoke the exceptions to the open meetings provisions in the Municipal Act in a manner that most accurately reflects the anticipated essence of the deliberations.  In addition, to the extent that it is possible without divulging the actual substance of the anticipated deliberations, the resolution to go in closed session on an item of business should include some level of specificity in order to respect the fact that the public have a right to know “the general nature of the matters to be considered”.    

(b) Making Decisions in Closed Session
Council and Committees should be very diligent in ensuring that the way a matter is handled in closed session does not breach the Municipal Act.  More specifically, a Council cannot make substantive decisions (even if they don’t vote on them) and then characterize the decision as a mere direction to staff or others when indeed it is not merely directional in nature. Committees have even less authority to direct staff in either open or closed session.
(c)  Reporting out after a Closed Session
It is a best practice to report out whether progress was made in matters for which the closed session was held, but there is no need for a direction properly voted on in closed session to be voted on again in open session with a vague wording with respect to the direction. It has been argued that the process of repeating that direction in open session may in fact make the substance of the issue public, an undesirable result unless that is Council’s intention. 
VIII.
PUBLIC REPORT
We received full co-operation from all parties that we contacted and we thank them.

This report is forwarded to the Council of the Corporation of the Town of Georgina.  The Municipal Act provides that this report be made public.  It is suggested that the report be included on the agenda of the next regular meeting of Council or at a special meeting called for the purpose of receiving this report prior to the next regular meeting.

September 2012
Closed Meeting Investigator

AMBERLEY GAVEL LTD.

___________________

Per:







� S.O. 2001, c. 25 (hereinafter “Municipal Act” or “Act”).


� A By-Law to govern the calling, place and proceedings of meetings for the Town of Georgina.  By-Law No. 2002-0134 (COU-2), as amended by By-Law No. 2004-0016 (COU-2), and as further amended by By-Law 2007-0017 (COU-s), dated March 5, 2007 (“Procedure By-law”).


� ibid, s.3.5.2.  The Procedure By-law lists all of the exceptions from section 239 of the Municipal Act.


� ibid, s.6.1.


� See Farber V. Kingston (City) (2007), 279 D.L.R. (4th) 409 (Ont. C.A.), at para. 21 (“Farber”).


� R.S.O. 1990, c. M.56.


� MFIPPA s.2(1).  


� Blank v. Canada (Minister of Justice), 2006 SCC 39 at para. 27 (“Blank”).


� ibid. at para. 34.


� [2005] O.J. 5037, 2005 CanLII 43895 (ON CA), at para. 22, aff’d on other grounds [2007] SCC 29, [2007] 2 SCR 588 (“RSJ”).


� “MA” is reference to the Municipal Act, 2001.  


� Farber, supra note 5 at para 21.





PAGE  
1

