REPORT TO 

THE COUNCIL OF THE MUNICIPALITY OF THAMES CENTRE 

REGARDING THE INVESTIGATION OF CLOSED MEETINGS OF THE MUNICIPALITY OF THAMES CENTRE COUNCIL
 Held on June 1 and June 22, 2009
Complaints
On June 24, 2009, Amberley Gavel Ltd. (Amberley) received two complaints, from one complainant, about “closed” meetings of the Council of the Municipality of Thames Centre (the “Municipality”) held on June 1st and June 22nd, 2009. 
Essentially the complaints were that three of the items under consideration at these closed meetings did not appear to meet the Municipal Act requirements for closed meetings. 
In one of the cases, the complainant indicates that there was insufficient information provided to allow a judgment as to whether the item was appropriate for closed meeting discussion.
During a discussion with the complainant at the commencement of the investigation, a less pressing concern was also raised about the form of reporting, questioning whether sufficient information was being reported publicly from the closed meetings, as well as with the web site directions to anyone wishing to submit a request for an investigation.
The complainant submitted his/her complaint directly to Amberley, rather than to the Clerk and requested, and was granted, anonymity except to principals of Amberley.

Jurisdiction

The Municipality of Thames Centre appointed Local Authority Services (LAS) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act, 2001
, as amended by Bill 130
 (“Municipal Act”).  LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Council of the Municipality of Thames Centre.
Background

The Municipal Act

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  The section sets forth exceptions to this open meeting rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act.  2001, c. 25, s. 239 (2).

Section 239 also requires that before a council, local board or committee move into a closed meeting, it shall pass a resolution at a public meeting indicating that there is to be a closed meeting.  The resolution must also include the general nature of the matter(s) to be deliberated at the closed meeting.

Subsections 239 (5) & (6) limit the actions that may be taken by the council, local board or committee at the closed session.  Votes may only be taken at a closed meeting for procedural matters, giving direction or instructions to staff or persons retained by the municipality such as a lawyer or planner.  It provides as follows:

Open meeting

(5)  Subject to subsection (6), a meeting shall not be closed to the public during the taking of a vote.  2001, c. 25, s. 239 (5).


Exception

(6)  Despite section 244, a meeting may be closed to the public during a vote if,

(a) 
subsection (2) or (3) permits or requires the meeting to be closed to the public; and

(b) 
the vote is for a procedural matter or for giving directions or instructions to officers, employees or agents of the municipality, local board or committee of either of them or persons retained by or under a contract with the municipality or local board.  2001, c. 25, s. 239 (6). 

Investigation

Documents provided by the Municipality and reviewed during the course of the investigation included but were not limited to Agendas and Minutes for the open and closed meetings of June 1st and June 22nd, 2009, the Municipality’s Procedure By-law and Notice By-law.   The Review Officer spoke by telephone with the complainant following receipt of the complaint, by telephone on several occasions with the Municipality’s Clerk and Chief Administrative Officer, and met on one occasion, at the Thames Centre Municipal Office, with the Municipality’s Chief Administrative Officer and Mayor.  The Clerk, Chief Administrative Officer and Mayor made themselves available to Amberley’s review officer when requested, and responded to all questions in an open and co-operative manner and in a timely fashion provided all documents and information requested.

Facts and Evidence

The Municipality’s Procedure By-law

Section 238 of the Municipal Act requires that every municipality and local board pass a procedure by-law.  Section 238 reads in part as follows:

(2) Every municipality and local board shall pass a procedure by-law for governing the calling, place and proceedings of meetings. 

(2.1) The procedure by-law shall provide for public notice of meetings. 2006, c. 32, Sched. A, s. 102 (3).

The Municipality has a Procedure By-law that governs the calling, place, and proceedings of meetings, as well as public notice of meetings.  The Municipality’s Procedure By-law is numbered 49-2008 and was adopted on August 11, 2008.   

The Procedure By-law provides for closed meetings of Council and requires that, prior to holding a meeting or part of a meeting that is to be closed to the public, Council shall state by resolution the fact of the holding of the closed meeting and the general nature of the matter to be considered at the closed meeting.  
The Municipality’s Notice By-law

The Municipality’s Notice Bylaw, numbered 43-2008 and adopted on July 14, 2008, provides for notice of matters where the municipality is required to give notice under the provisions of the Municipal Act.  Public notice of meetings of Council, regularly scheduled and special meetings, is governed by the provisions of the Procedure By-law.
Meeting Notice and Agendas

The June 1st and June 22nd, 2009 regular meetings of the Municipal Council were held at the Municipal Office, 4305 Hamilton Road, Dorchester, on dates determined prior to the first meeting of the calendar year, at the hour determined by the procedure by-law, and as posted on the municipal web site and public notice board at the beginning of each year.  The procedure by-law provides that the published agenda shall be considered as adequate notice of regular meetings of Council, and stipulates the deadline for their publication except for meetings held on a day or at a time other than as provided for in the procedure by-law.   The Agendas for the June 1st and June 22nd, 2009 regular council meetings were posted for public viewing on the municipal website no later than 4:30 p.m. on the Fridays preceding these meetings.

The Agendas for the regular meetings of June 1st and June 22nd, 2009, each set out the topics to be considered by Council at the closed portions of those meetings anticipated to be held on those days.  
In the case of the June 22nd meeting, a topic, not the subject of either complaint, was not on the list of items to be considered at the closed meeting as per the published Agenda for the meeting, but was properly included in the resolution adopted by Council at the open meeting authorizing the closed meeting which also stated the general nature of the matters to be considered at the meeting. 
The closed meetings of June 1st and 22nd were each held in the Council Chambers at the Municipal Office as required by the Municipality’s Procedure By-law.    Resolutions of the Municipal Council were adopted at the regular meetings of June 1st and June 22nd , in open session, authorizing the holding of the closed portions of the meetings and stating the general nature of matters to be considered at the closed meetings. 
 Following the closed meetings, the Municipal Council reconvened in public session, primarily to report on the closed meetings.  The resolutions authorizing the closed meetings and any reports from the closed meetings are each included in the minutes of the open meeting at which the resolutions were adopted and reports made.
Closed Meetings
It should be noted that although this report references some matters that were considered at closed meetings by the Municipality, Amberley has disclosed in this report only information which subsequently became part of the public record.
June 1, 2009 Closed Meeting – Authority for Closed Meeting
At the June 1st, 2009 closed meeting of the Municipal Council discussion took place regarding a topic identified on the Public Agenda, and in the authorizing resolution, as “Litigation with respect to Trails at Wye Creek Development Charges Agreement”.  The exception under the Municipal Act cited in the resolution by the municipality to permit the meeting to be closed was section 239(2)(e), litigation or potential litigation.  The litigation or potential litigation exception was considered appropriate by the municipality because it was believed that the municipality could have faced a legal challenge depending upon its decision in the matter being considered, and/or the municipality may have felt it necessary to take legal action over the same provision.  

Litigation or Potential Litigation Exception

Litigation privilege seeks to ensure the efficacy of the adversarial litigation process.  While solicitor-client privilege protects communications between solicitor and client, this is not the focus or rationale of litigation privilege. As the Supreme Court of Canada recently explained:  

Litigation privilege, on the other hand, is not directed at, still less, restricted to, communications between solicitor and client. It contemplates, as well, communications between a solicitor and third parties or, in the case of an unrepresented litigant, between the litigant and third parties. Its object is to ensure the efficacy of the adversarial process and not to promote the solicitor- client relationship. And to achieve this purpose, parties to litigation, represented

or not, must be left to prepare their contending positions in private, without adversarial interference and without fear of premature disclosure.

The purpose of litigation privilege is to create a “zone of privacy”, based upon the need for a protected area to facilitate investigation and preparation of a case for trial by the adversarial advocate.
  

However, in order to invoke litigation privilege, the document(s) at issue must have been prepared for the dominant purpose of actual or apprehended litigation.  That is, litigation must be pending or contemplated, in a realistic sense, before a document can attract litigation privilege.  Further, the document must have been prepared for the purposes of assisting in that adversarial process.  Thus, not all communication between a solicitor and a client will be protected by litigation privilege.  

The documents and discussion in the Thames Centre closed meeting of June 1st did not deal with pending or contemplated litigation.  Hence, they should not have been considered as being protected by litigation privilege at the time of the closed session.

However, given the matter being considered by the municipality and the discussion which took place, section 239(2) (a) of the Municipal Act, the security of the property of the municipality, would have been a legitimate exception under which the closed meeting could have been be authorized. 

June 1, 2009 Closed Meeting - Information Available In Advance of Closed Meeting and Reporting Following Closed Meeting.

Best practice is that where more information can be provided to the public in the resolution required by subsection 239 (4), then it should be provided.   In the case of the June 1st Closed Meeting of the municipality, information was provided in the resolution under subsection 239(4) about the topic to be considered at the closed meeting beyond simply citing the exception under the Municipal Act by which the closed meeting was authorized. 
The resolution authorizing the closed meeting did not indicate that a delegation would be appearing before Council on the same topic in the closed meeting.

The Municipality’s Procedure By-law contemplates the appearance of delegations at closed meetings although this circumstance occurs very infrequently based on information provided by municipal staff and Mayor of the Municipality.  The presence of a delegation before Council at the June 1st closed meeting, in connection with the topic which is the subject of the complaint, is not noted in the public agenda listing the topics for consideration at the closed meeting, the resolution of the Council authorizing the meeting nor in the report from the closed meeting
The delegation to the June 1st closed meeting was present in the Council Chambers during the public meeting at which the resolution was adopted authorizing the closed meeting, and the delegation remained in the Council Chambers while other members of the public present left and the doors to the Chamber were closed in preparation for the closed meeting.  No attempt was made to hide the fact that the delegation was remaining to meet with Council at the closed meeting, from which it can be concluded that the failure to include the attendance of the delegation in the public record of the June 1st minutes was unintentional.  

In compliance with the Municipal Act, no resolution regarding the topic which is subject of the complaint was adopted at this closed meeting except to provide direction to the municipal staff.  The minutes of the open meeting of June 1st indicate that following the closed meeting the Mayor reported that direction had been provided to the Administration concerning the Development Charges Agreement for the Trails at Wye Creek subdivision.

Although the Municipal Act does not require any report from the closed meeting of Council to the open meeting, it is a best practice to do so.  Providing a brief summary of what happened at the closed session, as is the practice in the Municipality, without divulging the substance of the close meeting discussions (which would undermine the reason for excluding the public) adds to the transparency and openness in municipal government.  

The draft Development Charges agreement containing the issue discussed at the closed meeting was considered at a special open meeting of the Municipal Council held on June 24th, at which time the agreement was available to any member of the public requesting it prior to its public consideration by Council.

The Township’s Procedure By-Law contains provisions for notice to the public in the case of a Special Meeting being called, open or closed. Such provisions, while not a subject of this complaint, are a requirement of the Municipal Act and Thames Centre, unlike many municipalities, has included such a provision in its Procedure By-Law and is to be commended for doing so.
Since this is a new procedure for many municipalities this portion of the notice provision should be periodically reviewed to determine if it achieves an appropriate degree of transparency for individuals that wish to monitor the activities of Council.

June 22, 2009 Closed Meeting – Authority for Closed Meeting  
At the June 22nd, 2009 closed meeting, discussion took place on two topics which were the subject of a request for a review, being topics described in the June 22nd public agenda as “personal matters” about an identifiable individual including employees, with respect to the Trails at Wye Creek Subdivision, and the CUPE Collective Agreement wage increase.  The exception under the Municipal Act applied by the municipality in each of these cases was “personal matters about an identifiable individual, including municipal or local board employees”, section 239(2)(b) of the Municipal Act. 

The Municipal Act does not define “personal matters” however, the Municipal Freedom of Information and Protection of Privacy Act provides some guidance in that it defines “personal information” as follows:

personal information” means recorded information about an identifiable individual, including,

(a) information relating to the race, national or ethnic origin, colour, religion, age, sex, sexual orientation or marital or family status of the individual,

(b) information relating to the education or the medical, psychiatric, psychological, criminal or employment history of the individual or information relating to financial transactions in which the individual has been involved,

(c) any identifying number, symbol or other particular assigned to the individual,

(d) the address, telephone number, fingerprints or blood type of the individual,

(e) the personal opinions or views of the individual except where they relate to another individual,

(f) correspondence sent to an institution by the individual that is implicitly or explicitly of a private or confidential nature, and replies to that correspondence that would reveal the contents of the original correspondence,

(g) the views or opinions of another individual about the individual, and

(h) the individual’s name where it appears with other personal information relating to the individual or where the disclosure of the name would reveal other personal information about the individual; 
The June 22nd closed meeting topic identified in the authorizing resolution as the general nature of the matter to be considered as “CUPE Collective Agreement wage increase” was poorly worded and thus misleading.  The subject of the discussion did not involve a CUPE worker or any component of the agreement although reference was made during discussion to the CUPE Collective Agreement wage rate recent increases.  A more accurate wording of the topic would likely have avoided the complaint in this case which was generated as a result of the complainant questioning why this topic was being considered at a closed meeting when the CUPE collective agreement wage increase had already been finalized and reported.
Information provided to Council during its June 22nd closed meeting deliberation regarding the topic the resolution was intended to cover met the definition of personal information above and also met the exception section 239(2)(b) of the Municipal Act.  The Municipality may also have appropriately, and perhaps more accurately, cited Municipal Act exception 239(2)(d), labour relations, or negotiations with employees.   
With respect to the June 22nd closed meeting topic “Trails at Wye Creek Subdivision”, a report was presented by staff to the Council containing information as directed previously by Council.  A review of the document provided indicates that the information related to a series of companies rather than specifically about an individual, and would not meet the definition of personal information above.
Given the topic being considered by the municipality and the discussion which took place, however, section 239(2)(a) of the Municipal Act, the security of the property of the municipality, would have been a legitimate exception by which the closed meeting could have been be authorized.
June 22 Closed Meeting - Information Available In Advance of Closed Meeting and Reporting Following Closed Meeting.

Following the closed meeting, the public portion minutes reflect a report by the Mayor indicating that, during the closed meeting, Council received information from Administration concerning a personal matter relating to the Trails at Wye Creek Subdivision and that Council provided direction to the Administration concerning a personal matter relating to the CUPE Collective agreement wage increase.
The subdivision report was in fact not a “personal matter” and the latter issue did not relate directly to the CUPE Agreement increase itself.

Although the Municipal Act does not require a report from the closed meeting of Council to the open meeting, it is best practice to do so.  Providing a brief summary of what happened at the closed session, as is the practice in the Municipality, without divulging the substance of the closed meeting discussions (to do so would undermine the reason for excluding the public) adds to the transparency and openness in municipal government.  

Thames Centre attempted to do so but unfortunately as noted above the wording used was either incorrect or misleading, albeit unintentionally.

Allegation-Insufficient information provided to allow a judgment as to whether the item was appropriate for closed meeting discussion.

While material circulated to Council in advance of a meeting may be sufficient for Councillors to be satisfied that a matter qualifies for, and should also be the subject of, discussion in a closed meeting, it may not always be appropriate to disclose that information to the public, as it may compromise the interests of an individual or of the municipality.
With respect to information to provided in advance of a closed meeting, there are circumstances when it would not be appropriate for the municipality to divulge any greater information than a subject matter listed in subsection 239 (2). For example, if the senior administrator needs to inform council about an employee’s misconduct, it would be appropriate for council to pass a resolution specifying the subject matter as listed in subsection 239 (2). 

However, if more information can be provided to the public in the resolution required by subsection 239 (4) then it should be provided. This was the situation in the Farber v. City of Kingston case. Therefore, it may be appropriate in circumstances where it can do so in a way that “maximizes the information available to the public while not undermining the reason for excluding the public”.
Where no background information is available to all members of Council in advance of a resolution being passed to hold a closed session, usually the initial discussion in the closed session addresses with the appropriateness of continuing in closed session. 
Conclusion and Recommendations
From our review, each of the topics dealt with in the closed sessions that were subject of this complaint was a legitimate matter for discussion at closed meetings based on exceptions set out in section 239(2) of the Municipal Act.  However, the exceptions cited in resolutions of the Municipality authorizing the closed sessions were either incorrect or not the most relevant possible exception. 
The closed meetings which are the subject of this complaint should not, therefore be considered invalid, however, the transparency of the Council process depends on sufficient care and attention being given in the authorizing resolution under section 239(4) to the most relevant exception by which the closed meeting is authorized, including a description of the general nature of the topic where practical to do so.
Care must be taken by the Clerk and by the Council in preparing agendas and drafting resolutions to ensure that the authorizing resolution and reports from the closed meetings in the public minutes are accurate and include all relevant information which is appropriate for inclusion in the public record. 
Although not the subject of this complaint, the Municipality should keep to a minimum the occasions when the Council hears delegations in closed session. Such meetings are not prohibited by the Municipal Act and are specifically contemplated by the Procedure By-law of the Municipality; however, the practice has the potential to create suspicion on the part of the public about the nature of any discussions at the closed meeting.  It is preferable to have staff carry out negotiations, with the appropriate written report to Council for consideration, at a closed meeting if necessary.
1. It is recommended that the Clerk research and present a report, including illustrative examples, to the Council outlining the various exceptions which may be used by a Council to meet in closed session. 

2. It is recommended that Council avoid hearing delegations in closed session wherever possible


3. It is recommended that a motion presented to Council to go into closed session indicate who other than Council and Clerk, is authorized to remain.

4. It is recommended that the Municipality’s Procedure bylaw be reviewed with regard to providing public notice of Special Meetings, in order to determine if it provides an appropriate degree of transparency for outside parties with respect to Council’s activities.
The Municipality has attempted to ensure that it complied with the requirements of sections 238 and 239 of the Municipality Act, and appears to be genuinely concerned about providing as much information as possible to its residents. The Mayor, several Councillors and staff have taken training, the municipality’s procedure by-law has recently been re-written, and most importantly, the municipality is attempting to meet the requirements of the legislation based on a process of conscious decision-making with respect to what items might appear on a closed agenda rather than an open agenda.

This investigation did not conclude that any errors were deliberate and the investigative process was received positively. We received full co-operation from the Municipal Clerk, Chief Administrative Officer and Mayor, and we thank them.   

Public Report

This report is forwarded to the Council of the Municipality.  The Municipal Act provides that this report be made public.  This report should be included on the agenda of the next regular meeting of the Council or at a special meeting called, prior to the next regular meeting, for the purpose of receiving this report.
November 25, 2009
Closed Meeting Investigator

AMBERLEY GAVEL LTD.

_____________________
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