Report to the Council of the Township of Wainfleet
Regarding the Investigation of an 
Alleged Closed Meeting of Council 
held on November 25, 2008

Complaint

The Township of Wainfleet (“the Township”) received a complaint on December 22nd, 2008 regarding an alleged in camera meeting of the Council of Wainfleet that took place on the morning of November 25th, 2008.  At this in camera meeting in the mayor’s office (“the mayor’s office meeting”) it is alleged that the Mayor and two other members of Council (a quorum of Council) discussed and agreed on an issue that was to come before Township Council later in the day.

The complainant requested an investigation into the validity of this meeting under the provisions of Section 239 of the Municipal Act.  The complaint was forwarded by the municipality to the offices of Amberley Gavel for investigation.

Jurisdiction
The Township of Wainfleet appointed Local Authority Services (LAS) as its closed meeting investigator pursuant to Section 239.2 of the Municipal Act, 2001, as amended (“the Act”).  LAS has delegated its powers and duties to Amberley Gavel Ltd. to undertake the investigation and report to the Council of Wainfleet. On January 12th, 2009 the Investigator retained by Amberley Gavel Ltd. interviewed the Clerk, the CAO, the Mayor and the complainant at the municipal administration offices in the village of Wainfleet. The following day the Investigator undertook two further telephone interviews with the two councillors who attended the meeting on the morning of November 25th.

Legal Background

The jurisdiction of an investigator under s. 239.2 of the Municipal Act (“the Act”) is relatively narrow – it is to determine “whether a municipality or local board has complied with section 239 or a procedure by-law under subsection 238(2) in respect of a meeting or part of a meeting that was closed to the public”.

Section 239 of the Act requires that “all meetings shall be open to the public” subject to certain authorized exceptions such as “personal matters” or “employee negotiations”. The term “meeting” is defined in the Act in rather general terms, as follows:

        “meeting” means any regular, special or other meeting of a council, of a local board or of a committee of either of them”

Section 7 of the Procedure By-law of the Township (By-law 1577-99) mirrors the provisions of Section 239 of the Act.

Although it is not clearly spelled out in the complaint, the allegation is that the mayor and two councillors, forming a quorum of the five member Council, had a closed door “meeting” that was subject to the provisions or Section 239 of the Act.  At this “meeting” it is alleged that an issue was discussed and decided upon that should properly have been debated and voted upon in open session by the entire Council later in the day. The complainant wished Amberley Gavel to determine whether the “mayor’s office meeting” that took  place on the morning of November  25th was subject to the “open meeting” provisions set out in Section 239 of the Act.
Factual Background

The Township of Wainfleet is located within the Region of Niagara and abuts the cities of Welland (“the Rose City”) and Port Colborne.  Wainfleet also borders the waters of Lake Eire which is tangentially relevant to the facts of this case.
On the agenda of the Council Meeting of the Township for the evening of November 25th, 2008 was an Official Plan amendment that would permit the residential development of a property on the shores of Lake Eire that was formerly a summer camp (the “Lakewood Beach development”). A member of the community interested in this issue, Mrs. Betty Konc, had written to the Township Clerk requesting permission to videotape the Council meeting and specifically that portion of the meeting dealing with the Lakewood Beach development since it might be “a landmark night that needs to be recorded”. The Clerk replied to Mrs. Konc by advising her that a resolution of Council authorizing her to videotape would be required. 
Mrs. Konc then approached a member of Council, Councillor Hessel, who agreed to move the required motion at Council.

Immediately after the Opening Prayer was completed at Council on the evening of November 25th Councillor Hessel moved the required motion:

“That Mrs. Betty Konc be granted the authority to record the Committee and Council proceedings”.

To both his consternation and surprise Councillor Hessel failed to obtain a seconder for his motion and accordingly his motion failed and no discussion could take place on the issue. No videotaping would be allowed.

During the interviews that formed part of this investigation the issue regarding the merits of videotaping the proceedings was raised several times. Very cogent arguments were made, both pro and con, on the matter.  Regrettably however, the failure of any member of Council to second Councillor Hessel’s motion at Council prevented an open and full discussion on this issue which perhaps should have been expected. 
However the substance of the filed complaint was not regarding the proceedings at Council that evening but regarding an alleged “Council meeting” that took  place earlier  in the day in the mayor’s office between the Mayor and Councillors Main and Warkentin.  The complainant was personally aware that this meeting had taken place and was also aware of another “meeting” that had immediately preceded the “mayor’s office meeting”. This first meeting involved the Township Clerk and the two aforementioned Councillors. 
The allegation of the complainant was that at the “mayor’s office meeting” a quorum of Council agreed that no support would be given to Councillor Hessel’s motion that evening to authorize the videotaping of the Council proceedings.

During his interview the complainant was specifically asked on what evidence he based his allegation regarding the alleged conspiracy to defeat the motion at Council. No evidence was provided other than an assumption that such a discussion must have taken place. To the complainant, the meeting of the two councillors with the Clerk followed immediately by their meeting with the Mayor was circumstantial evidence of some form of a conspiracy on this issue. 
However following a thorough questioning of the Mayor, the Township Clerk and the two councillors involved, the Investigator is satisfied that the issue of the motion regarding the videotaping of the proceedings at Council was not discussed at either the meeting with the Clerk or at “the mayor’s office meeting”. 
The “meeting” with the Clerk was, in fact, only a brief chat that would fall into the category of “small talk.”  No Council issues were discussed at all.  The “mayor’s office meeting” involved a venting over recent general criticisms that had been made of Council’s performance and a brief discussion regarding an employee issue.  Neither topic was related to any of the issues that were before Council that evening nor was the specific issue of the videotaping of the proceedings discussed. This was corroborated in the independent interviews that took place with all of the participants in the two “meetings.”
Conclusion

Accordingly, on the clear evidence the complaint has no merit and must be dismissed. 

Since the issue of the videotaping was not discussed at the “mayor’s office meeting” the issue of whether or not that meeting was a meeting subject to the provisions of Section 239 of the Act need not be addressed.

However it should be clear that in not addressing the issue, there is no implication that discussion and debate among members of Council regarding issues that are on a future Council agenda are to be discouraged. Such discussions and debates form part of the normal political process.  Section 239 of the Act does not attempt to discourage such activity.
Investigation Process

We received the complete co-operation of the Township and the complainant throughout the investigation process. 

We thank them all for their co-operation  
February 2, 2009
Closed Meeting Investigator

AMBERLEY GAVEL LTD

________________________

Per:
