REPORT TO 

THE COUNCIL OF THE CITY OF WINDSOR 

REGARDING THE INVESTIGATION OF THE CLOSED MEETING OF THE AUDIT ADVISORY COMMITTEE 

HELD ON JANUARY 26, 2012
Complaint

The City of Windsor (“City”) received a complaint about an in-camera (or “closed”) meeting of the City’s Audit Committee
 held on January 26, 2012.  

The essence of the complaint is that the Audit Committee should not have had a closed meeting to consider reports dealing with (a) staffing of the City’s Audit Support Services and (b) Request for Proposals for Audit Support Services.  The complainant alleges that neither or the two reports dealt with “personal matters about an identifiable individual, including municipal or local board employees” and, as such, the reports ought to have been discussed in a public session of the Audit Committee.  
The complaint was sent to the offices of Amberley Gavel Ltd. (“Amberley Gavel”) for investigation.

Jurisdiction

The City appointed Local Authority Services (“LAS”) as its closed meeting Investigator pursuant to section 239.2 of the Municipal Act, 2001
, as amended by Bill 130
 (“Municipal Act”).  LAS has delegated its powers and duties to Amberley Gavel to undertake the investigation and to report to the Council of the City of Windsor.
Background

(1) The Municipal Act

Section 239 of the Municipal Act provides that all meetings of a municipal council, local board or a committee of either of them shall be open to the public.  This requirement is one of the elements of transparent local government.  The section sets forth exceptions to this open meetings rule.  It lists the reasons for which a meeting, or a portion of a meeting, may be closed to the public.

Section 239 reads in part as follows:

Meetings open to public

239.  (1)  Except as provided in this section, all meetings shall be open to the public. 2001, c. 25, s. 239 (1).

Exceptions

(2)  A meeting or part of a meeting may be closed to the public if the subject matter being considered is,

(a) 
the security of the property of the municipality or local board;

(b) 
personal matters about an identifiable individual, including municipal or local board employees;

(c) 
a proposed or pending acquisition or disposition of land by the municipality or local board;

(d) 
labour relations or employee negotiations;

(e) 
litigation or potential litigation, including matters before administrative tribunals, affecting the municipality or local board;

(f) 
advice that is subject to solicitor-client privilege, including communications necessary for that purpose;

(g) 
a matter in respect of which a council, board, committee or other body may hold a closed meeting under another Act. 2001, c. 25, s. 239 (2).
Investigation

The City Clerk and the complainant were consulted during the course of the investigation.    

Documents provided by the City and reviewed during the course of the investigation included agendas, minutes, reports, the City’s Procedure and Notice By-laws, the Audit Committee Charter, and applicable legislation.
Preliminary Matter Regarding the Jurisdiction of Amberley Gavel
Amberley Gavel has jurisdiction to investigate complaints only if the body complained of is subject to the provisions of s.239 of the Municipal Act.  As such, with respect to the complaint regarding the Audit Committee, as a preliminary matter Amberley Gavel must first determine whether or not the Audit Committee is a committee of Council as that term is defined in the Municipal Act or the City`s Procedure By-law that makes it  subject to the closed meeting investigation process.
(a) The Municipal Act

For purposes of the closed meeting investigation process, the Municipal Act defines a “committee” as “any advisory or other committee, subcommittee or similar entity of which at least 50 per cent of the members are also members of one or more councils or local boards”.
  A meeting is defined as “any regular, special or other meeting of a council, of a local board or of a committee of either of them”.

Hence, in order for the Audit Committee to be a “committee” for the purposes of the closed meetings investigation provisions of the Municipal Act, at least 50 percent of the members of the Audit Committee must be members of City Council.  
But, even if the membership was below the 50 per cent elected official threshold, a municipality could make the committee proceedings subject to the closed meeting investigation process if it so designated in its Procedure By-law.
(b) The Audit Committee

The current Charter for the Audit Committee (“Charter”) indicates that it should have seven members, two of which will also be members of council.
  However, the City Clerk advised that there were no members of City Council on the Audit Committee at the time that the Audit Committee met on January 26, 2012.  

The Charter has been superseded by resolution of Council dated January 17, 2011 wherein Council resolved:
That no member of Council and no individual affiliated with any Agency, Board or Committee of the City be appointed to the Audit Committee. 

As the result of this resolution, Council has not appointed Council Members to the Audit Committee.  At the time of the January 26, 2012 meeting the Audit Committee consisted wholly of citizen members.  By resolution, those citizen members cannot be affiliated with any of the City’s local boards or committees. 
In addition, there were no members of Council in attendance at the Audit Committee meeting on January 26, 2012.
Further, the City`s Procedure By-law does not make all Committees, regardless of composition, subject to the closed meeting investigation provisions of the Municipal Act.
Conclusion
Based on the foregoing review of whether or not the Audit Committee is a committee of Council for the purposes of the closed meeting investigation process in the Municipal Act, it is our conclusion that it is not.  Hence, Amberley Gavel does not have jurisdiction under section 239.2(1) of the Municipal Act to investigate complaints about the proceedings of the City’s Audit Committee meeting of January 26, 2012. 

Public Report

We received full co-operation from the Clerk and we thank her.

This report is forwarded to the Council of the City of Windsor.  The Municipal Act provides that this report be made public.  It is suggested that the report be included on the agenda of the next regular meeting of Council or at a special meeting called for the purpose of receiving this report prior to the next regular meeting.

May 2013
Closed Meeting Investigator

AMBERLEY GAVEL LTD.

Nigel Bellchamber
____________________

� The complainant called it the “Audit Advisory Committee” although it is called the “Audit Committee” by the City.  Nevertheless, according to the City’s website, it is an advisory committee See:  � HYPERLINK "http://www.citywindsor.ca/cityhall/committeesofcouncil/Advisory-Committees/Pages/Advisory-Committees.aspx" �http://www.citywindsor.ca/cityhall/committeesofcouncil/Advisory-Committees/Pages/Advisory-Committees.aspx�.  


� S.O. 2001, c. 25.


� Bill 130: An Act to amend various Acts in relation to municipalities, S.O. 2006, c. 32 (“Bill 130”).


� Municipal Act, supra note 1, s.238(1).


� ibid.


� See http://www.citywindsor.ca/cityhall/committeesofcouncil/Advisory-Committees/Audit-Committee/Documents/Audit_Committee_Charter.pdf.
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